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Foreword 

Ensuring the conser\ation and sustainal)le use of Australias natural resources is it priorit 

For I lie Comnionwcalth g( )VCrnIIICI1I. We recognise that the Comilitinity IS ConCerned al)Otit 

both the econoiiiv and. e(luallV, about the protection of the cnvironiilcnt. Government 

must therefore be al)IC to promote economic dcvelopnient that will not compromise the 

integrity of our environment - ecologically sustainable development. 

II we are to he successful in promoting ecologically sustainable development, the 

Coninionwealth government needs an effective and efficient environmental law regime 

that successfully integrates environmental, economic and social goals. However, there are 

significant deficiencies in the existing regime which limit its potential to promote 

sustainable devel( pment. For example. several of the most iniporiant Acts have not been 

substantially amended in over 20 years and can no longer be described as representing 

best practice. 

The proposals presented in this paper are designed to comprehensively reform the 

(immoiiveilth's environnicntal law regime A priority of the reform process is to 

nuplenient the outcomes of the Council of Australian Governments Review of 

(;ommonw'eLlthsLite Roles and Responsibilities for the Environment. I am particularly 

pleased that the reIrms prest'nted in this paper therefore represent a revitalised 

partnership between the Commonwealth and the States and 'I'erritories on environmental 

niatters. 

The oblective of the legislative relrm process is to deliver better environmental outcomes 

in a manner that promotes certainty for all stakeholders and minimises the potential for 

delay and intergovernmental duplication. Within it framework which recognises an 

appropriate n )le for the Coiiinic )nwealth, the rehrms will produce a dynamic and flexible 

regime equipped to adklress current and emerging envin )nmnemal issues. Accordingly. I am 

Confident that he proposed new environmental law regime will enhance the conservation 

of Australia's environmem. including ur \X'örld I leritage properties, our endangered 

species and ( tir heritage places of national significance. 

The Coalition Government is not, however, i'elving only on it new environmental law 

regilile to pr )mote ecologically sustainable development. The environmental law reform 

proc't'ss is pail of it comprehensive package of initiatives to protect our environment for 

current and future generati( )ns. 

• The Coalition has established the $ 1.1 billion Natural Heritage Trust to protect and 

repair Australia's cnvir( nment. The largest investment in Au 	s stralia' environment by any 

government integrates the mutually supportive goals of biodiversity conservation and 

sustainable agricti It tire. 

• I Inder the Coalition. Australia will be one of the first nations in the world to devef p if 

national oceans policy to protect hiodiversity and promote sustainable ocean based 

industries. 
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greenhouse gas emissions. The package will lead to increases in energy efiiciencv and 

conservation and will promote renewable energy technologies. 

• The Regional Forest Agreement process has been accelerated. Over 400,00() hectares 

have been added to the reserve system and measures have been implemented to 
provide greater security for forest industries and to ensure production forests are 

managed on a sustainable basis. 

• The Commonwealth and State Governments, through the National Environment 

Protection Council, are expected to approve shortly the first National Environment 

Protection Measure - the National Pollutant Inventory. Other National Fnvironmcnt 
l'rotection Measures are being developed to cover Amhi tV \tr Yt ii': \1 	i)lvflI 

Controlled Waste and Assessment of contaminated Sitc 

These initiatives dem nstrate the Commnwealths comnal : 

environmental challenges facing all Australians. The Coalition is spending more money on 
the environment than any previous government and it is prepared to address issues, such 
as the development of an oceans policy, that have never been addressed bekre. To 
c( mplcment these initiatives, the Commonwealth is now pr posing to make the 

hindamental reforms that are necessary to achieve an effective, efficient and contemporary 

environmental law regime 

I kxk forward to considering your contribution to the reform process. 

Robert Hill 
Minister for the Environment 



Preface 

Reform Background 

The proposed reh )rms presented in this paper meet Government Commitments to revie\v 
and improve environmental legislation, which were made in the 1990 pre-election 
envin)nnleflt policy statement. Saving Our Natural Heritage, and in the Investing in Our 
Natural I l(ritage Budget slatenlents. 

Purpose of Consultation Paper 

I he I)urp()se of this paper is to provide information about the G)vcrnnlents proposals for 
the environmental legislation reform package and to seek your views on the proposed 
ref( )rms. 

Making a Submission 

Individuals and organisations are invited to contribute to the reform of ,  the 
Commonwealths environmental legislation by providing comments in writing on the 
pr()posals outlined in this paper. Comments are requested by 23 March 1998 and should 
he directed 10: 

Mr Wayne Fletcher 

Director 

Legislation Reform Task Force 

Department of the Environment 

GPO Box 787 

CANBERRA ACT 2601 

Fax: (02) 6274 1878 

Where possible submissions should be accompanied k a copy on either a PC or it Mac 
computer disc. F-mailed responses are welcomed and should be SdI1t to 
wayne.fletcher@ea.gov.au  

Subniissions on the consultation paper will be considered in the further development of 
the environmental Iegislatkm reform package. 

Note - for the purposes of this paper: 

• a reference to a State isa reference to it State or ['erritory: 

• a reference to the Environment Protection Act' is a reference to the proposed 
Fnvi ronment Protection Act; 

• a reference to the Biodiversity Conservation Act' is a reference to the proposed 
Biodiversny Conservation Act; and 

• the terms activities and 'proposals' are used interchangeably. 
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Obj*ectives of the 
Review of 
Environmental Law 

lfl\'ir( )IlIiieTit 	ustraIi:i aclnunisteis over 20 

C)mmonweatth statutes dealing 

PriflciNllV with the lirotection of the 
environment. Ihese StaLUtts cover a 

relatively diverse range of matters 
including the management of oat ional 

parks. eflvir()nnielital itilpact assessment 

and heritage conservation. 

CommonveiRh environmental legislation 

;tls() gives effect to Australia's international 

obligations in relation to the 
transhoundary lii( )Vement of hazardous 

waste, trade in vikllile. the protection of 

the ozone layer and the dumping of 

wastes at sea. 

Ilowever, several of the most important 

Coinmonvea Rh environmental statutes 

were enacted in tile mid 1970s. These acts 

- including the Eiii'iroiziiic'uI P101('Ctiol1 

(Impact (?1P,01)OStI/S) Ac! /974, the 
Auslra/iaii /-/erita,e Coiii,nissio,, Ac! 1975 

and the A?atTh ua/ Parks tIllcI 117&11lfi ,  

?iseri'aIioi Act 1975 - have not been 

substantially amended in more than 20 

ears. 

'liile this legislation may have 

reiieserited bcst l)ractice in the 1970s, the 
Comiiionvealt h environmental law regime 

now requires compiehensive relrm. Out 

knowledge of the environnient and our 

understanding of our impact on the 

environment has progressed dramatically 

in the last 20 years. This has been 

reflected in the i -apid CV( miution of 

internaional envi rc )nmental law. 

I Tnlort tmnatelv. the Commonvealths 

environmental kiw regilime has n )t 

evolved to keep pace with these 

developments. In it sense, Coiiimonwealth 

environmental law has been allowed to 

stagnate at a time when environmental 
nianagenicnt appn aches have undergone 

tremendous change. 

The election of the (;oilit ion (joVerniuent 

has, however, heralded a progressive new 
era in the development of envir( )nmental 

law. In order to develop it contemporary 

regime whicli reflects worlds best 

practice. the Government is proposing 
lii ndamental ref )rms to C(Miuh1( )n\Vealth 

environmental law which will include die 

introduction of Iwo new Acts - an 

knvironment Protection Act and a 
BI()diversity C )nservati( n Act. 

Tht' proposed Environment Protection Act 

will promote implementation of the 

principles of ec' )logicallv sustainable 
development thR )ugh the adoption of an 

efficient environmental impact assessment 

and approval process. The Lnvir )nment 

Protection Act will replace the existing 
L,ii,ro,in,en! P'Ok'C/iOJ! (Jiiipticl /. 
Proposals i Acl / 974. 

The pn)psecl Biodiversity Conservation 

Act will pn )mote the conservation and 

sustainable use of Australia's liiodiversity. 
It vill replace a number of existing 

statutes including the National /'ark_s and 
11th:1/i/t' Cviiserra!io,, Act 1975. 

At a later (late, the Comiw mwealthi also 
inte iids to intr( )duce new heritage 

Consultation paper 	 -- 	1 



legislation, This third new Act will be 

de'e1oped l()llowiflg ilie coinpietion 0! a 

co operative Natk)nal I leritage I'laces 

Str:itcgy being developed by the 

Commonwealth and the States. This 

legislation vill replace the Azisimlian 
Iferi/aj.e C'ommisszon Act 1975. 

The rel( )I'ifl process will also involve 

consequential amendments to other 

pieces of existing Commonwealth 

environmeuLal legislation to ensure a 

Consistent and updated environmental law 

regime. 

When the reforms are implemented. the 

Gi )mm( )nw'ealth regime will comprise new 

legislation on lMo)diversity. environment 

protection and heritage, combined with 

existing statutes dealing with matters such 
as hazardous waste. ozone protection and 

the National Envin nment Protection 

Council. The Coninion ,,veallil will then 

possess a legislative framework which 

allows Australia to meet the 

environmental challenges of the 21st 

Century with renewe.l conhdence. 

To develop and implement this 

framework, it is necessary to overcome 

the f 1k \ving deficiencies in the 

Commonwealth's existing environmental 

ha \V. 

• The reginie has developed in an ad 

h )C and piecemeal fashion. 

ACC )rdlingly. the various Acts are not 

integrated within an appropriate 
conceptual lramesvork. This limits the 

ability of the existing legislation to 
secure good environmental outcomes 

in an efficient manner. 

• The Commonwealth's envin )nmental 

statutes largely fiil to recognise and 

implement t he pri nil pIes of 

ecokicalIv Sustiiiflal)le deVek)pIlieflt. 

A m tahle exception is the C )ah it t( )fls 

viIiirtI/ iIerita,çe Tnis/ oJ'Auslralia Ac! 

1997 The principles of ecologically 

sustainable development are now 

universally accepted as the basis upon 

which environmental. cci mom ic and 

social goals sli )uld be integrated in the 

development process. The failure i 

fully recognise and implement the 

principles of ecologically sustainable 

devek)pment is regarded as a 

fundamental deficiency in the 

Commonwealth's existing regime. 

• Overall, the Commonwealths 

environmental law regime does not 

adequately equip the Commonwealth 

to aklress current and emerging 

envir( )nmental iSSUeS. It has not been 

amended to reflect best practice. For 

example. in the conservation field, it 

primarily focuses on first generali( )n 

issues, such as national park 

management, and has not evolved to 

embrace contemporary approaches to 

bi )diversity conservation. 

• The existing a rrav of Commonwealth 

Acts does ni )t relied an appropriate 

role for the Commonwealth in 

environmental matters. In soine cases, 

he Commonwealth d( )Cs not currently 

have adequate legislative capacity to 

discharge its responsibilities for 

nat k )nal environmental matters. In 

other cases, Commonwealth 

environmental legislation is triggered 

by matters which arc more 

a ppn )priately the responsibility of l( )("a I 

or State governments. 

• Early Commonwealth legislation was 

enacted at a time when most States did 

not have any significant environmental 

legislation. I however. most States have 

now enacted relatively comprehensive 

environmental law regimes. In fact. 

some States have recently enacted tl ieir 

second or third generati( m of 

envii'onmentah statutes. The evolut i()fl 

of,  State law has not been adequately 

recognised in the Coni monwea It Ii's 

legislative I'i':i mew wk. thus li indering 

seamless and productive integrau( m of 

Commonwealth and State laws. 

2 	 Reform of Commonwealth environment legislation 



As 	resut of these lisI.Itive 

sh 	m ttcoiiigs. th 	m mo e ()nwealth is not 

equipped to discharge its environmental 

responsibilities in the cm isi effective and 

elf icient manner possible. The 

Sl1( )rtc( )fll I ngs c( )iii 1)1 flC to Ii iii it (lie level of 
protect i( )fl offered to the eflVirontlent 

and. significantly, to create unnecessaly 

delay, duplication and uncertainty for 

industry and the ('ommtinity. 

ii te Ilowa i'd (i( )vcrnment 1.5 c()flhiilitte(l to 

cc)rrecting these dehcieiicies thr( )ugh the 

coniprehei'isive ref'orni of Commonwealth 

enyir()nmnen1il law. iRe Governments 

ol)jective is to deliver better 

envir( )nmenta I olitcm mes in a manner that 

pronic )tes certainty and Ilunimnises any 
( )tcntial R r delay or citi plicat ion. The 

inteiltion is to establish a framework 
which recognises an appropriate role for 
the Commonwealth and to ensure that, 

within this framework. Commonwealth 

law operates effectively and elliciently. 

'I'he result should he a dynamic and 

flexible environmental law regime that 

proul( tes cc( )l( )gica llv sustainable 

dleVek)pnieflt, that is equipped to deal 

with current and emerging environmental 

issues and which embraces Contemporary 

approaches to CflVifl n mental 

ma nageilient. 

The Role of the 
Commonwealth 

As indicated above, the existing legislative 

framework does not reflect an appropriate 

i'ole for the Comniomivealthi in 
environmental matters. In s me cases, the 
Commonwealth does not have the 

legislative capacity to adequately 
discharge its envin nmenta I 

responsibilities - for example, in relation 

tO certain international responsibilities and 

matters of clear national significance. In 

I icr cases. CoiflmIi >nvcalth legisLitic n is 

triggered by illatters which are of only 

local ( n' State significance - for example, 

when a foreign investment decision is 

required in relation to a mine that raises 

no national environmental issues. 

'l'liese prollenis arise largely because 

Commonwealth legislation is triggered in 

an ad hoc and indirect manner by 

Commonwealth decisions that are not 

related to envir()nmental criteria 	for 
example, export approvals and ftmnding 

decisions. Reliance upon these 

environmentally irrelevant criteria has not 

only limited the effectiveness of the 

Comim)nwealths contrihutic )fl to 

envii'onnieiital pr( tec lion, it has created 

an unacceptable level of delay, 

uncertainty and du p1 ica ti( ifi fom' 

l)ropofleiits. 

In order to correct these deficiencies, a 

Review of CommonwealthState Roles and 

Responsibilities for the Rnvironment has 

been conducted for the Council of 

Australian Governments (COAG). 

At the COAG meeting in November 1997. 

all Fleads of Government and the 

Iresident of the Australian Local 

Government Associati( in gave in-principle 

endorsement to an Agreement on 

ComnmonwealthjStatc Roles and 

Responsibilities for the Lnvim'( )niii('mlt (the 

COAG Agmeetii'mit'). 

A priority of the reform process is to 
implement the COAG Agreement. 

The most signilicant outcome fm'om the 

COAG Review is agreement that the 

Commonwealth's role should be focused 
on matters of national environmental 

significance. The Commonwealth should 

not be inv )hved in mattel's of only local or 
State significance. This position is 

consistent with iRe principles enunciated 
in the lntergovei'niiicnta I Agreement on 

the Lnvin innient - principles which will 

be fully iiiiplemented through the COAG 
Agi'eemcnt. 



The COAG Agreement stipulates that 
Commonwealth environmental assessment 
and approval processes should he 
triggered only by those activities or 
proposals (hereafter the terms 'activities 
or proposals are used interchangeably) 
which may have a significant impact on 
the following matters of national 
environmental significance. 

\V )rld I leritage properties  

• Ramsar wetlands of international 

i11portance 

• Ileritage places of national significance 

• Nationally endangered or vulnerable 
species and endangered co 1 gk:il 

coflItiii.Itiit les 

• Migratory species and cetaceans 

• Nuclear aclivities 

• Management an.i protecu()n of the 
marine and coastal environment 

The Commonwealrhs assessment and 
approval process would, in additk)n, 

continue to apply to Commonwealth 
places and matters for which the 
Commonwealth has sole jurisdiction (such 

as proposals to import or eXport 
hazardous waste). 

A key objective of the environmental law 
reform process is therefore to amend 
Cornm )nwealth legislation to remove the 
existing indirect triggers and to replace 

them with triggers basecl on national 
environmental significance. Such 

amendments must ensure that the triggers 
operate in a manner which provides 
certainty for all stakeholders. This issue is 
discussed in more detail in the section on 
the proposed Environment Protection Act. 

The proposed reforms to Commonwealth 
environmental law also seek to implement 
the other key elements of the COAG 
Agreement. These include the following 

elements. 

• Accreditation - for matters of national 

environmental significance, reforms 

should also seek to niaximise the 

potential for Commonwealth reliance 

on State processes and, in some cases. 

State decisions (for example, dlecisk)ns 

under agree(I management plans). This 

II require the establishment of a 

transparent, accountable and certain 

framework vitliin which 

Commonwealth accreditation of State 

processes can occur. The legislation 

will also pn )vidle for State accreditation 

of Commonwealth processes. 

• Improving the efficiency and 

timeliness of the development 

approvaLs process. 

• Rationalisation of the existing 

arrangemenis for heritage 

protection - jurisdictions have agreed 

to the development of a cooperative 

National 1-leritage Places Strategy which 

will set out the respective roles and 

responsibilities of the Commonwealth 

and the States in melat ion to the 

identification, pr nect ion and 

management of places of heritage 

significance. This Strategy will provide 

for the estal 1 ishmeni of a list of places 

of national heritage significance and 

will he implemented at the 

Commonwealth level through new 

heritage legislation. This legislation will 

be (.1evelopecl after the Strategy is 

finaliseel. 

• Increased compliance by the 

Commonwealth with relevant State 

environment and planning legislation. 

Although not dealt with in this reform 

package, the Commonwealth is 

committed to taking additonal steps to 

ensure Commonwealth compliance 

with State legislation (or its equivalent) 

in accordance with the COAG 

Agreement. 



An Efficient Regime 
that Delivers Certainty, 
Minimises Duplication 
and Incorporates a 
Streamlined Approval 
Process 

Rv translating the outcomes of the COAG 

Review into a conceptually sound 

legislative framework, the reforms to 

ComiiionveaItli environmental law will 

deliver an efficient regime that promotes 

certainty, reduces intergovernmental 

duplicati( )fl and incorporates a timely 

assessment and ap)R)Val process. In 

particular. 1he C()AG Agreement endorses 

an environniental assessnient and 

approVals process which niaxirnises 

reliance upon State processes. and 

incorporates specific time frames. 11 us 

(.-ess is 1() l)e implemented under the 

proposed Environment Protect i( n Act. 

The National Strategy for Ecologically 

Sustainable Devek pment refers, in its 

core objectives, to the need to follow a 

patl i of eco )no mime devek )pment that 

safeguards the velhire of future 

generati( )fls. The guiding principles of that 

Strategy recognise the need to develop a 

strong. growing and diversified economy 

and to maintain and enhance international 

competitiveness in an environmentally 

so )und manner. 

In accordance with that Strategy, and 

without compromising the level of 

protecti( )fl for the envir nment, the 

proposed reforms will seek to facilitate 

economic development by impr( wing the 

ltI:1l ity of Comrn )nwealth environmental 

regulation when measured against the 
I( )Il( )\\ing  (1iletiJ 

• Clarity and simplR iL\ 

• 'lransparency and accountability 

• Consultation with key stakeholders 

• (;eIlainty 

• Rerno )val of unnecessamy duplication 

and overlap 

• Efficiency and timeliness 

The Coalition is committed to setting high 

environmental standards. It is also 

committed to promoting development t liit 

meets these standards. The Coalition 

(.overninents reforms will reflect this 

appm-oach. 

Enhance Environment 
Protection and Promote 
Sustainable Use 

The proposed reforms to Commonwealth 

environmental law are designed to 

enhance the protection of Australia's 

unique envi r( mmcm and prOmo )te the 

ecologically sustainable use of our natural 

resources. 

A fundamental component of the reform 

pac'kage will he the integration of 

en'ironniental, economic and social 

considerations thn )ugh the 

implementation of the principles of 

ecologically sustainable devek)pment. [or 

example. the prec:mlmtionary principle and 

the principle of intergenerati )nal equity 

will be expressly recognised. The 

Coalition Government commenced this 

pro ccss by incorporating the principles of 

ecologically sustainable development in 

the decision-making process under the 

.VoiluraI Ileriki,çe Trust o/Auslralia Ac! 

1997 The review process will extend the 

legil;uui e :uppliiauu()ru of tl1cc pr111 i1)k 



to decisions under the new 

Commonwealth environment regimc 

The Comiiionwealth's environmental law 

regime must be comprehensively 

VeStI'Uctui'e(l SC) that it has the capacity to 

address the full range of current and 

emerging envin )flmental issues. In 

particular, the pn )( )sed intr( )d LICE Ic )fl of a 

Biodiversitv Cc nservation Act signals the 

Coalition Governilient's commitment to 

one of the most important cnvir )nmental 

challenges of our time - arresting the 

decline in Australia's hiodiversity. 

A feature of the new legislation will he 

more effective implementation of 

Australia's international envirc )nmental 

responsibilities. For example, it is 

intended that the legislation will enable 

the Commonwealth, through measures 

taken in cooperation with the States, to 

improve the implementation of the 

(;cmvention on Bic logical Diversity, tile 

\X'orki 1-Icritage Coivention, the Ramsar 

(,)flventic H) 1)11 \Vetla nds )l 1 nternatic na I 

liii portance. the (.()flVefltiOil on 

Internationa I Trade in Endangered Species 

of Wild Fauna and Flora and conventions 

dealing with migratory species. These 

matters are expressly identified as matters 

of natic nal environmental significance 

under the COAG Agreement. 

The Ccx,lii ion Government believes that 

best practice environmental management 

recfuires a greater focus on early, strategic 

planning. Acknowledging that State 

gc)vernments are priniarily responsible for 

on-ground land management and 

planning issues, the proposed reforms 

seek to facilitate )( )int Common\vealtll and 

State attempts to progress early and 

strategic planning initiatives for key areas 

such as ''orki Heritage properties and 

wetlands of internati nal importance 

Ramsar wetlands). Early Commonwealth 

involvement in planning for such areas 

will help ensure better protection for 

iirlp()rtant conservation values and will 

substantially reduce the need for 

Coniiw )flWC:tlth involvement in individual 

(levelopfl)ent approvals. This approach 

should complement the Commonwealth's 

commitment to progress, in cooperation 

with the States and in accordance with 

the National Strategy for the Conservation 

of Australia's Biodiversiry. hioregional 

planning across Australia. 

In summary, the Coiiiiiionvealtli regime 

will he flexible and will pro\!ide for a 

range of policy approaches and 

instruments to assist in achieving 

environmental goals. In addition, 

enforcement and compliance provisions in 

all Conim )ilwealthi environment statutes 

will, as necessary. he updated to ensure a 

consistent and effective regin)e. 

Regional Forest 
Agreements 

In accordance with the COAG Agreement. 

he prop )sed reforms to Conini nwea Rh 

envirc nmental law xvill not affect any 

arrangements entered into, at any time, as 

part oh a Regic)nal Forest Agreement 

RFA). The Commonwealth is separately 

progressing the development of legislati( )fl 

to give effect to RFAs. This legislation will 

provide certainty in i'elation to agreed RFA 

outcoilles, including those outc )mes 

relating to the protection of the 

envir( )fiIileI)t. 

6 
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Environment Protection 
Act 

Australia has pledged its Conlulitmefll to 

the pnnciples of ecol( 'ticaIIv sustainable 

(ieV(.- lol)1llLt11 in nunler()1Is intcrn:itional 

coflVeflti( )tTh and instruitients. in part k'ular, 

Australia has committed itself to the broad 

fianiework for sustainable development 

entindated in the Rio Declaration and 

Agenda 21. 

At the national level, the 

lnterg vcrnmentai Agreement on the 

Lnvironinent requires the comnionwalth 

and the States to Ira pleiiient the principles 

of ecc)logicailv sustainable development in 

all decision making. Al) jurisclict i )flS have 

also endorsed the National Strategy It r 
Ecolt )gica!lv Sustainable I )eveh )pment (the 

ES!) StrategvL The ES!) Strategy sets out 
an agreed framework under which 

governments are to make (lCciSiOflS and 
take actions to pursue ecOl( )gically 

sustainable deveiopmient. 

However, the previous Labor Government 

failed to take ak'quate steps to reform 

the (omnl( >nwealths legislative 

fra mitework and to incorporate ecologically 

sustainable development principles. As a 

result of this failure. the Commonwealths 

environmiental impact assessment and 

approval process stagnated while other 

jurisdictions and nat i )ns embraced 

contemporary approaches to sustainable 

devek )pinent. 

The Goaliti> n (;overnmnent ifltCn(is to 

demonstrate that it takes seriously the 

commitment to ccc )logicahly sustainable 
development by i ni ii )ducing an 

Environmemit Protection Act which will 

provide a legislative basis for the 

inipteinentat i( n of relevant principles. 

The Environment Protection Act will 

replace the i?,i,iroiinie,ii Pro/echo,, 

(Inh/.>eicI (?I1'mi)S(11S) Act 1974 ( FPIP Act), 

which is now over23 years old. It will set 

out an impr( Wed CflV i r( )nmenta I impact 

assessment and approval pr cess, and will 

require decisions tinder the Act to he 

based ( ) 1I ecologically sustainable 

development principles. 

It is a priority of tile Coalition 

Government to ensure that the 

Envir( )Iumllcflt Pr( )tection Act also delivers a 

sign ificantiv more efficient assessment and 

approal process which increases 

certainty for proponents and eliminates 

unnecessary' duplicatu n. The past iiiliire 

to reform the Commonwealth's piocess to 

keep iit'e \Vitll l)Cst practice has created 

a ciimlx'rsome regime winch has the 

potential U frtisn'ate legitimate and 

sustainable economic devek)pment and 

reduce the effectiveness of envir( nment 

protection measures. The I loward 

G )vernment is therefore coiiimnitted to 

improving environmental processes it )r 

industry through the Environment 

Protection Act. 

The principles of ecologically sustainable 

development to be included in the 

Environment Protection Act will be based 

on the definition endorsed 1w COAG in 

1992 and incorporated in the Aaii,ral 

iI('1'1kI,L' hush (')/ i1iitriiIici Act 1997 

t 'rider this Act, the principles of 

ecok )gica liv sustainable development 

consist of the Iilowing: 
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Core objectives: 

to enhance individual and community 

\VeIl-l)eiflg and welfare by following a 

path of eCOfl( )mic devek pment that 

sakguards the welfare of luLure 

generatIons; 

• to provide For equity within and 

l)et\veeli generations: 

• to protect biological diversity and 

maintain essential ecological processes 

and life-support systems; and 

Guiding principles: 

• decision-making po c'*s sl1( )uld 

effectively integrate both long-temi and 

short-term econ )IlliC. environmental. 

social and equity considerations; 

• if there are threats of serious or 

irreversible environmental damage, 
lack of full scientific certainty should 

1101 be used as a reason l( r postponing 

ineasu res to prevent environmental 

degradation; 

• the gh )lxIl dimension )i environmental 

impacts of actions a rid ( l icy sh u Id 

be recognised and considered; 

• the need to develop a strong, growing 
and diversified economy that can 

enhance the capacitY for environmental 

protecti( n should be recognised; 

• the need to maintain and enhance 

international competitiveness in all 
environmentally sound manner should 

be rec gnised; 

• cost-effective and flexible measures 

should be adopted; 

• decisions and actions should provide 

for broad community involvement on 

issues which affect the community. 

The proposed reforms will ensure that the 

principles of ecologically sustainable 

development are applied to 

C()InhiloIi\vealt Ii involvement in the 

assessment and approval process for 

activities and proposals that may have a 

significant impact on the environment. 

Application of these principles is designed 

to integrate economic. s( )c ia I and 

environmental considerations in decision 

making. In this context, the major focus 

of the F:nvironment Protection Act will be 

to ensure that environmental Factors are 
efficiently integrated within the 

development process, especially through 
an environmental impact assessment 
rcime that reflects world's best practice. 

Need for Reform 

In addition to the failure to implement the 
principles of ecologically sustainable 

development. the Process  in the existing 

hPIP Act suffers from it number of 

deficiencies. 

• As indicated above, the triggering 
process in the F1'lI' Act results in the 

Comm )nwealtlI becoming i nv )lvcd in 
development proposals which raise 

environmental issues of only local or 
State significance. This creates 
unnecessary d u 1)1  icat ton of 
Comiw )nwealth and State processes. 

nder the proposed Environment 

Protection Act, C mm( mwea It h 

involvenient will not be triggered by 

such propos2tlS. 

• Conversely, the hPIP Act is not 

triggered by sonIc development 
proposals which raise issues of 

genuine national significance. For 

example, it would not be triggered by 
a major development in a Ramsar 

wetla rid or a 'k)rld 1-leritage area 

unless some Commonwealth action or 

decision (such as foreign investment 
approval or the provisk n of 
Commonwealth funding) was required. 
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The Environment Protection Act will be 

triggered by activities or proposals 

vli ich may have a significant impact 

on nutiers of national environmental 

significance Accordingly, the 

C)nllllonwealth will, for the first time. 

he able to adequately disdarge its 

responstl)ilities for these matters. 

• The reliance on indirect and ad hoc 

triggers in ii te FF1 P Act leads to 

inc( )nsisteflt Conimonvcaltli 

involvement and the P()tent)al For 

unnecessary delay. Uncertainty and 

klplicatR)fl. 

- Current triggers often occur late in 

the develi )l)111C1t  prop ()S1I phase. 

h)reign investment approval may 

lead to Commonwealth processes 

being initiated when State 

assessments are substantially 

complete. Ilie new legislation will 

ensure a Coiiini )nwea I th decisi )n 

on inv( lvement is made up-front, 

avoiding late intervention. 

In relation to some devek)pinent 

proposals, it currently takes many 

nionths fr the l)epartmeni 

responsible for a triggering action to 

h )rtnallv initiate the environmental 

assessment process. 

- For oilier development proposals, it 

is not clear whether a 

C )milloflwea liii aCti( )n or CleCiSi( )fl, 

which may trigger the assessment 

picess, is required. This makes it 

more difficult t( ) seamlessly align 

Commonwealth and State processes. 

The existing legislation does not 

include a legislat:ive mechanism 

enabling early. transparent and 

efficient accreditation of State 

I)CCS5eS.  

Features of the 
Environment Protection 
Act 

The centrepiece of the new legislation 
will be proviSions which locus 

Comiii nwealth involvement in the 

environmental assessment and approval 

process on matters of national 

environmental sign ilcance. The 

Commonwealth is therefore fulfilling its 

obligations under the COAG Agreement 

to remove the indirect and 

environmentally irrelevant triggers which 
currently initiate C )mmonwealth 

environmental processes. These triggers 

will be replaced with a tightly defined test 
of national environmental significance. 

Decisions such as forei gn investment 

approvals, export controls, funding 

decisions and so on will no 1 nger trigger 

Commonwealth environmental processes. 

Other major features of the assessment 
and JplT)tOVal  piocess under the 
[nvironment Protection Act are listed 
lek w. 

• Proponents will be able to initiate the 

triggering process in the Act. 

• 1 )ecisk )ilS on Conitw nwea lth 

involvement will be made early in the 
process and will he binding. 

• i\ transparent legislative niechanism k)r 

accreditation C)! State assessment 

p'cesses and, in some cases. State 

decisions will be adopted. i'he goal 

will be to niaximise reliance on State 

processes which meet appropriate 
standards. 

• II ic decision of the Environtitent 

Minister whether to grant consent will 
he made after lull consultation with 

other relevant Ministers. In practice. if 

Ministers do not reach agreement then 



the advice of Cabinet or the Prime 

Minister will 1x sought. The deCision 

will be made on the basis of an 

ecologically sustainable development 

approach wiuch includes consideration 

of economic and social factors. 

• Folk)wing iiiplenienration of the 

National I leritage Places Strategy. 

F( )pUfleflts will not he subject to 1)0th 

the environmental assessment process 

under the EPIP Act and the heritage 

assessment process under the 

/tllsIra/uIn lien/age Co;iseni'a/ion Act 

1975 (Al IC Act). Examination of 

relevant environmental and heritage 

isSues will OCCUr in the one 

assessment. 

Structure and Content 
of the Environment 
Protection Act 

2.3.1 Activities or Proposals 
which will Trigger the 
Act 

The aSSeSsment and a ppn va I pu cess in 

the Environment Protectk m Act will be 

triggered by an activity or propos:Ll which 

nvuv have a significant impact on a matter 

of flati( )nal environmental significance. 

In addition, environmentally significant 

activities or proposals on Commonwealth 

places or for which the Commonwealth 

has sole jurisdiction will continue to 

trigger tI e assessment and appr val 

pr cess. 

'l'he matters of natic )nal environmental 

significance identified in the COAG 

Agreement will be defined more precisely 

in the Act as follows. 

World Heritage properties will be 

defined as areas declared as \V >rld 

l-leritage properties under the Riodiveu'sitv 

Conservation Act. The definition will, in 
future, also contain an appropriate cross-
reference to the Pro  )pOse(l heritage 
legislation to include any properties 

which are listed solely fur their cultural 
values. 

Ramsar 'wetlands will be defined as 

areas declared as 16111sar wetlands under 

the l3iodiversity (A )flSefVitioi1 Act. 

Places of national heritage 
significance will be defined after the 

finalisation of the National Heritage Places 
Strategy (see Chapter 0. Accordingly, this 
trigger will not come into i wcc until the 

National Heritage Strategy is completed. 
The intention) of the Commonwealth is 

that this trigger will be defined, at the 

time of enacting new heritage legislation. 

to cover places included on :i national list 
)f heritage places. Pending finalisation of 

the Naii nal Heritage Places Strategy, the 
Al 1C, Act will continue to operate. 

Nationally endangered or vuhierable 
species and communities will be 

defined as species listed 	critically 
endangered, endangered or vulnerable, 

and ecological communities listed as 

endangered. under the Riodiversity 
Conservation Act. The COAG Agreement 

notes that the Commonwealth and the 

States have Yet to reach agreement on 
l)reciselY how this trigger will operate. 

The trigger will not come into effect 

before 1 January 1999. I)uring 1998, it is 
expected that the (;omnionwealth and the 

Slates will reach i agreement on the most 

effective and efficient mechanism for 
implementing this trigger. Such agreement 

will then be given effect thr )ugh bilateral 

agreements recognised under the 
Environment Protection Act (bilateral 

agreements are covered in more detail 

under 2.3.2). The intention of the 

(;ol1)nonweahth is to niaximise its reliance 
on State processes (and, in s( me cases. 

State decisions - for example, decisions 
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under agreed management plans) where 

these processes iieet appropriate criteria 

Migratory species and cetaceans will 

be defined l)v reference to the 

c( >IreSp inding deli nitions in ti e 

Uiodiversity Conservation Act Migratory 

spe'icS will he defined as species listed 

under the Convention on the 

Conservation of Migratory Species of Wild 

Animals ( Bonn (:onvention), the 

Ja pa n—Austi -alia Agreement for the 

Protection of Migiatorv Birds an(I Birds in 

l)anger of Extinction and their 

Envir( minent (JA I BA), and the 

China—Australia Agreenient for The 

Po )tecti m of M igrat( ry Ri rcls and their 

Lnvir inment (CAMI3A ). Cetaceans will he 

defined as all species of d )lphifls or 

vlia I cs. 

'Flie nuclear activities trigger will he 

deli ned to c iver all environirlenta liv 

signilicant aCtions in the following 

categ( iries: 

• the mining, milling, storage or 

transport of uranium: and 

• the operation of nuclear reactors, and 

the transport, storage and disposal of 

intermediate to high level radioactive 

waste (as defined by the International 

Atomic Energy Agency). 

This trigger will apply to acti ins by the 

( immonwea Ith, by corporations and to 

the extent possible in Commonwealth 

legislation. by other entities. 

The management and protection of 

the marine and coastal environment 

trigger will he tightly defined to c iver all 

activities t hat may have a significant 

iml )act on the environment in 

Coinmonvealtl i waters. It will not Cover 

activities impacting solely on waters under 

State jurisdicti m. Conìinonwealth waters 

will be defined 1(1 include all waters (the 

coastal sea, the seabed and waters above 

the continental shelf an(I the Exclusive 

Lcun mic Z mc') except th ise waters 

vested in a State under the (askiI ttak'rs 

(S/a/c' Ti/ic) Ac! 1980 or vested in the 

Northern lerritory under the Coastal 

t!wc (AniIic'rii /c"l'ltol't' 'lit/c) Act 1980. 

C)mnion\vealth waters Will include the 

Exclusive Economic Zone adjacent to the 

Australian Antarctic lerriR iries and other 

external territ( iries. 

If u.s trigger will not cover fishing activities 

in fisheries which, asa result of formal 

arrangements currently in place tinder the 

Commonwealth Fisb('ric •l!aIia/'eJnc'nI Act 

1991, are under State control. 

The existing Eni ironneii/ l'ro/c'ction (Sea 

J)!IJ?l/)i1l') Ac! 1981 zill(I the Sea 

Instal/ations Act 1987 will he retained. 

Consequential amendments will be made 

to integrate these Acts with the 

Fnvir )nmemit Protect kin Act - 

example. to ensure that any decisk in 

under these Acts to grant consent to an 

environmentally significant pn )p )sal 

triggers the assessment and approval 

process in the Environment Protection 

Act. 

The definitk )fl of t lie marine and coastal 

environment trigger vil I he reviewed if 

necessary to take into account the 

outc( mies of the pr cess IC )r the 

development of the National Oceans 

Policy. 

Other matters of national 

environmental significance — the 

COAG Agreement notes that the 

Coninnonwealtli has undertaken not to 

add to or vary the list of th e matters of 

national environmental signifIcance which 

trigger Coninionwealih involvement in the 

assessment an(l appi'oval m'ocess except 

in consultation with the States. The 

Lnvir mmciii Protect i()fl Act will pr vide 

that regulatk ins may define other matters 

of nat icmal environmental signilicance 

which are triggers f ir Commonwealth 

involvement only in consultation with all 

of the States. 
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There is currently no intention to 
prescribe any additional matters of 
national environmental significance in the 
regulations. 

As indicated above. environmentally 
significant activities occurring on 
C >nimonwea!tli places or for which the 
Commonwealth has sole jUrisdiction will 
also trigger the Act. Examples of such 
activities include: 

• activities where the Commonwealth is 
the proponent; 

• activities i -egulate(l under the Ozone 

Protectioii Act /989. 

• proposals to import and export 
hazardous waste under the Hcizc,riiozis 

Waste (Regn/atioii of Evporls and 

Imports) Ac! lo)(10, and 

• Cc )mm( )n\vealth act ic ns or decisions 
affecting the envirc inment outside 
Australia; for example. certain foreign 
aid decisions. 

The regime currently in place for 
regulating environmental issues associated 
with telec( )nlmunications matters and 
airports will not be affected by the 
reforms proposed in this paper. 

The regulations may, in limited 
circumstances, exempt an action from the 
Act. 

As indicated above. proposals or activities 
covered by the RFA process will not 

trigger the Act. 

2.3.2 Accreditation and 
Bilateral Agreements 

In accordance with the (X)AG Agreement, 

the Environment l'rotection Act will 
provide that a proposal which triggers the 
Act and which is not covered by a 
bilateral agreement between the 
( : 	iiwe:ilth and 	Stile will hc  

subject to the case-l)y-case assessment 
and approval process identified in 
sections 2.3.3 - 2.3.5 of this paper. 

I lowever, br propoSils that fall within the 
terms of a t)ilateral agreement. the case-
by-case assessment and approval process 
in the hnvironment Protection Act will be 
replaced by the process outlined in the 
bilateral agreement. Bilateral agreements 
will provide for Commonwealth 
accreditation of State processes and. in 
appropriate cases. State decisions (for 
example, decisi( ins under agreed 
management plans) Accordingly, bilateral 
agreements will alk)w the Commonwealth 
to accredit State systems which meet 
specified criteria. 

l3ilateral agreements will be iniplemented 
in regulations under the Lnvironment 
Protection Act. The Act will set out an 
efficient, transparent and accountable 
mechanism for the rcc )gniuon and 
implementarkm of bilateral agreements. In 
particular. the Act will provide that the 
Comna)nwealth may define criteria or 
stan(ards against which a State process 
can be measured when considering it for 
accreditation under a bilateral agreement. 
Such criteria or standards will reflect best 
practice. This will ensure consistency (ic, 
that all States are treated equally) and will 
provide confidence that appropriately 
high environmental standards are being 
met. 

A range of options will he available to the 
Commonwealth to ensure cc )mpl iance 

with a bilateral agreement, including the 
powei-  to i-evoke an accreditation in the 
event of non-compliance. 

The Commonwealth is corn iii itted to 
maximising its reliance on accredited State 
processes through the bilateral agreements 
mechanism. In this respect. the 
Commonwealth acknowledges that on-
ground environmental management is 
primarily the responsibility of the States. 
F1 )wevcr, the existence of a bilateral 
:igrecment will in 1 necessarily mean the 
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Conimonweahh is not involved in the 

aSsessment and approval process for a 

relevant proposal. A bilateral agreement 

may itself Outline a streamlined role hr 
the C( )mmonwealtli and may provide that 
the approval of the Commonwealth 

Minister is required in specified 
circu instances. 

For example. a bilateral agreement could 
apply to proposals affecting the Shark Bay 

Worl (.1 I leritage area. The agreement might 
proide that such proposals are to he 

asSessed in accordance with accredited 

Western Australian environmental 

legislation. with joint Commonwealth—WA 

approval required for certain classes of 
proposals. In these circumstances, the 
case-by-case process under the 
Environment Protect km Act W( )uld not be 
triggered. Regulations under the Act 
would give effect to he bilateral 

agreement. including the accreditation of 

\VA legislation and the requirement that 
IOiiit \\'A—CoflinlOfl\Vealth approval be 

obtained br specified proposals. 

By Wity of further example, it bilateral 

agreement may provide 1 r t lie 
prepa ration ol management plans for 
Ramsar wetlands in South Australia. The 

agreement could provide that actions 
carried OUt in acc )rdance with a 

management plan endorsed by the 

Commonwealth will not trigger the 

Envi r( )nflient Protect j n Act. 

'[lie I)eflef its of the bilateral agreements 

process are signihcant. While States will 

c )ntinue to perforin on-ground 

miianagenient, bilateral agreements will 
provide the Commonwealth with an 
assurance that appropriately high 

standards are being tiiet in relation to the 

assessment of relevant proposals. They 
will also facilitate greater Commonwealth 

pail ici pati( n in early strategic planning for 

\Vorlcl I leritage areas. Ramsar wetlands 
and other areas. 

The Act will also provide for the 

recognition and implementation of 

bilateral agreements under which 
(:(nnmnoilwcalth processes are accredited 
by the States. 

l'roposals that are not covered by a 
l)ilateral agreement will be subject to the 
case-by-case assessment and approval 

process outlined in sections 2.3.3 - 2.3.5 
lielov. 

2.3.3 Triggering Process 

under the case-by-case process. the 
Environment Minister will he resp )flsil)le 
for deciding whether a pn )p()sal or 
activity may have it significant impact on 
a matter of national environmental 
significance. The hnviionment Minister 

will also be responsible [or deciding 
whether an activity on it C mmonwealrh 
place. or for which the C )mmonwealth 

has sole jurisdiction, triggers the Act. 

Proposals may be referred to the 
Environnient Minister bya State body, it 

Commonwealth body or it proponent for 
it decision on whether the Act is 

triggered. In practice, the onus will be on 
the proponent. as the party requiring 
appn )Val, to refer ii l ) i'oPosal to the 
Environment Minister. 

In the absence of a referral, the 

Environment Minister will also have the 

capacity to (IeCi(le that a proposal will 

trigger the Act. The Environment Minister 

will be recluired to notify the propoiient 
and the relevant State and seek their 
views before making such it decision. 

The decision of the Environment Minister 

will need to be made in accordance with 
the criteria identified in the Act and 

within weeks of it matter being referred 
to the Minister. 

Accordingly, the Act will promote a high 

level of certainty for pr ponents. If it 

proponent is uncertain whether it 

proposal will trigger the Act, the 

proponent will be able to reIr the matter 
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to the Lnvironiiient Minister ( ) l t l)incling 

decision within four weeks. 

The Environment Minister will make a 

decision on whether it proposal triggers 

the Environnient Protection Act after full 

consultation with relevant Comimmvealtli 

Ministers. 

The triggering decision of the 

F:nvironmcnt Minister will be final and 

binding on the Commonwealth. in 

accordance with the C()AG Agreement, 

the Act will allow the triggering decision 

to be reconsidered by the Minister only in 

exceptional circumstances when either 

substantial new information has become 

available or where there has been it 

subst:iiitial and unforseen change in 

circumstances which is critical, and of 

direct relevance, to the Commonvcalth's 

determination. For example. if it 

propone1t aniends the route of a 

proposed pipeline so that instead of by-

passing it \Vorlcl 1-Icritage property it cuts 

through the property, the Minister would 

he entitled to reconsider an earlier 

decision that the Act was not triggered by 

the pipeline pl'oject. 

Like all statutory decisions, the decision 

on whether it matter is of nau( ma! 

envin )nmental significance will be subject 

to judicial review. Consistent with existing 

Commonwealth policy, merits review will 

riot be available. 

The Act will also enable the Minister to 

publish guidelines to provide specific 

guidance on when it proposal will be 

regarded as having a significant impact on 

it Work! 1-leritage area, it Ramsar wetland 

or on one of the other matters of national 

environmental significance. These 

guidelines will not be legally binding on 

the l)roPoflent  or the Environiiient 

Minister l)ut will promote certainty and 

consistency in the application of the Act. 

2.3.4 Assessment Process 

For proposals that trigger the case-by-case 
process. the Environment Minister will be 

require(l to specify, \vith)in six weeks of 

deciding that the Act is triggered. details 

of the environmental assessment and 
a pprol process to be folk )wcd 

including the level of assessment that will 

be required. 

The Act will enable the Minister to 

publish it pro-forma N )tice of Referral 

describing the inlormatic m that is required 

to enable the Minister to decide on the 

level of assessment. In deciding the level 
of assessment, the options will be: 

• it public inquiry: 

• an environmental impact statement 

(EN); 

• a public environment rport ( PER): 

• one-off accreditation of it State or 
Commonwealth process; and 

• no lormal assessment required based 
on the Notice of Referral. 

The appropriate level of assessment will 

be determined after considering the 

potential environmental significance of the 

proposal and the principles of 

ecologically sustainable development. In 

making this cleierminati n. the Minister 

will take into account the ANZJ?(X 
Guidelines and ui/cnn on the Veecl/br 
niul Lei.'ei 0/1:1.4 in 4iis/raiia. 

Assessment under the Environment 

Protection Act would relate only to the 

limiters of national environmental 

signi!icance (except for activities or 

p1-c )posals on a Commonwealth pl:tcc or 

vIiere the Commonwea Rh has s 1e 

jurisdiction). 

In keeping with ecologically sustainable 

development principles, the Act will 
enable consideration of any relevant 

cumulative and regional inipacts of a 

proposal. 



I he Envi R )flflierit I'iotect i ! 1 ACt will  

ensure that the assessment pl( )CCSS - 

including the timing and level o! any 

formal assessment - is fully integrated 

with corresponding State processes. This 

will r()nl( )Le a rig( )rOUs asseSsnient ( )l 

environmental impacts while avoiding 

unnecessary deLty and duplication. 

Public Inquiry 

The public inquiry process will be more 

liexible than the existing inquiry process, 

whici i I ias been used only five times in 23 

years. This will enable the inquiry process 

to he linked t inquiries under State 

legislation where this will deliver :i more 

ci lective and efficient assessment process. 

The duration, scope and cost of an 
inquiry will be flexible enough to ensure 

the scale of an inquiry reflects the 
significance ol the proposal. 

Environmental Impact Statements and 
Public Environment Reports 

The Envi r nment l'rotcction Act will 

specity the required contents I n' a PER or 

an 115. 'l'hese requirements will be based 
on existing provisions. 

'F lie Act will enable continuation of the 

existing practice whereby the drab 

guidelines for the preparation I 1 a PER or 
an US may be referred h r public 
C( in nient heb ne I ei iig ii na 1 isec I. 

In cases where a PER or an FIS is 

required under bth State and 
(,c )mmc )nwealtli legislation, only one 
assessment document which meets the 

requirements of both jurisdictions will be 
required. One jurisdiction will lead the 

assessment l)i'ocess. 

The Act will recognise that a State or 

States may wish to accredit the 

Commonwealth assessment process - for 

example, where a proposal \voukl impact 
on the environment in more than one 

State. If a State or Stuesaccreclit the 

Comnionwealth I)I'(s5. the Act will 

allow the Coniimmwealtli assessment to 

address all relevant envin )nmental issues. 

not just tIie matters of national 

environmental significance. 

One-off Accreditation of a State or 
Commonwealth Process 

Uroader accreditation of State processes 

will be dealt with in l)ilateral agreements. 

However, the Environment Protection Act 

will also provide a b rmal mechanism kw 

the up-front accreditation of Stale 

processes and other Commonwealth 

processes on a case-by-case basis. Ihat is, 

the Environment Minister will be able to 
decide up-fronr ti mat no f'c )rmal 

Comnionvealth assessment is required on 

the basis that an assessment is to be 

conducte I ii nder State legislation or Ot her 

Commi mwealth legislation .A decisi >11 to 

provide up-front accreditation ma' be 

made when tIme Environiient Ministcr is 

satisfied that the accredited pr cess will 

result in the same level of assessment that 

would have otherwise occurred under the 

Environment Protection Act. 'Fhis will 

correct a significant deficiency in the 

existing legislation which does n >1 

adeq uat clv pr()vidle l( )r sucl i U p-ir( )ni 
acereditatic n. 

No Formal Assessment required based 
on the Notice of Referral 

Consistent with the existing legislation. 

the Environment Minister will be able to 

decide that no formal assessment is 

required if the Notice of Referral (together 

with any other inl( )rmation ava ilal )le to 

the Minister provides sufficient 

information to fully identify and examine 

all relevant impacts. Where the 

Environment Minister intends to decide 

that no formal assessn'ient is necessary, 

the Minister may seek public comments 

on the Notice of Referral before making a 

final decision. 
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2.3.5 Approval Process 

The Envi rc)nnlent Minister xviI I be 

responsible for deciding whether to grant 

consent to proposals that trigger the 

Environinent Protection Act. The 

Environment Minister must ensure full 

consultiuion with other relevant Ministers 

bef re ma king it consent decision. In 

practice, ii Ministers do not reach 

agreement, then the advice of the Prime 

Minister or Cabinet will be sought. 

The Act will provide that the consent 

decision is to be based on ecologically 

sustainable devek)pment principles, with 

proper regard being given to economic 

and social iacu)rs as well as matters ( 

national environmental significance. 

Advice on the econonhic and social 

aspects of the P(  posal will be sought 

In m other relevant Commonwealth 

Ministers and gathered from any State 

assessment processes dealing with such 

matters. 

The Environment Minister may specify 

conditions when granting a consent. In 

deciding whether to impose conditions 

and vliat conditions to impose, the 

Minister must take into account any 

conditions which will be ifllj)OSed under 

any other Commonwealth or State 

legislation and any environniental 

ma nagement strategy proposed by the 

P' )p( )fleflt. 

The Act will provide that, in deciding 

whether to grant consent and whether to 

impose any conditions, the Minister's 

consideration of environmental issues is 

limited to those aspects of the proposal 

relating to matters of national 

environmental significance (except lr 

proposals on Commonwealth places or 

where the ( -,ommonwealth has 5( )le 

jurisdiction). 

Conditions which will contribute to the 

protection of the environment may be set, 

including conditions relating to matters 

such as modification of the proposal, 

compliance with a specified 

environmental management strategy, 

performance bonds, environment:i I 

auditing, reporting requirements, 

monitoring and rehabilitation. The 

Environment Minister will have the power 

to monito r compliance with co )nd itK)fls. 

enforce conditions and take action in the 

event of default. The conditions stipulated 

by the Minister will be publicly available. 

subject to exceptions based on issues of 

commercial in confidence, national 

interest, national security and foreign 

policy. 

2.3.6 Strategic Assessment 

II ic Environment Protecti( )fl Act will 

provide a mechanism for strategic 

environmental impact assessment 

('strategic EIA'). The purpose of such a 

pro'isi011 is to provide an incentive for 

government agencies and other 

proponents to incorporate envii'onmental 

considerations at (he earliest possible 

stage in the development of policies, 

strategies and plans. 

Strategic FIA will be available in relation 

to it policy, plan or strategy (plan') which 

provides for the ('allying out of a series of 

individual actions that could each trigger 

the Environment I'rotecuon Act. 

The proponent of a plan may seek it 

strategic assessment or the Minister may, 

with the proponents agreement, direct 

that a strategic assessment he conducted 

in. relation to the proposed plan. 

If a plan is subject to strategic assessment. 

then any future assessment of individual 

proposals under the plan will not he 

required to re-examine matters covered in 

the strategic assessment. This will facilitate 

the assessment of individual proposals 

and mmmv, in some cases, reduce the level 

of assessment that would otherwise have 

been required fr the individual 

l)t0PO5t Is. 
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The Environnient Minister will be 

ClflpOWCre(l to declare that individual 

proposals to he carried out under a plan 

that has been the subject of strategic EIA 

will n( )t t rier the Act i1 carried OUt in 

accordance with the assessed plan. A 

declaration of this kind may he made 

S1il)jt.'Ct to certain COfl(IitiOiiS being met: 

for example. certain amendments being 

made to the plan. A declaration niav only 

he made if the Minister is satisfied that the 

strategic assessnient adequately identified 

and addressed all significant iiiipacts 

associated with the relevant individual 

proposal. For example, after a fisheries 

management plan has been subject to 

strategic assessment the Fnvironment 

Minister may declare that, individual 

fishing olxrations  licensed tinder the plan 

will not trigger the Act. 

2.3.7 Providing Accurate 
Information 

The Fnvironment Pr )tecti( )n Act will 

impose it duty on proponents to take all 

reasonable steps to ensure the 

information presented in it Notice of 

Referral, a final PFR or a final FIS is 

accurate. 

It is important to note that this will not 

rejwre the propc )nent tim guarantee that 

all iiiftrmation in an assessment 

document is accurate. It will require only 

that all reasonable steps must be taken to 

ensure that information detailing predicted 

impacts - and the likely extent of these 

impacts - is as accurate as possible. The 

fact that an FIS ftiils to predict an impact, 

r fails t( ) predict tl me extent ( 1' that impact 

will not result in a breach of the statutory 

duty. A breach will arise only if the 

impact. and its extent, would have been 

predicted if all reasonal)le steps had been 

taken in the preparation of the EIS. 

The remedies available to the 

Fnvironment Minister in the event of it 

breach of this statutory duty are discussed 

in Chapter 5. 

2.3.8 Application of 
Conservation 
Agreements 

The proposed Riodiversity Conservati )n 

Act will enable the Comm nwealtli to 

enter into conservation agreements which 

provide for the conservation Of 

biodiversitv on p'i\ate and public land. It 

will also provide a process for 

rec( >gnising. or accrediting, conservation 

agreements entered into under State 

legislation. 

Conservation agreements may pr ivide 

that actions on land covered by the 

agreement will not trigger the assessment 

and approval process tinder the 

Environment Protection Act. 'l'hese actions 

will he regulated by the provisions of the 

conservation agreement. 

Conservation agreements are discussed in 

more detail in the section on the 

proposed Rk diversity Conservation Act. 

Consequential 
Amendments 

Consequential amendments to ot icr 

Commonwealth environmental legislation 

will be required to ensure it consistent, 

integrated legislative regime with 

appropriate linkages to the Environment 

Protection Act. This will include. am( ng 

others, amendments to the Ozone 

Protection Act 1989 and the I*tzai'doiis 

Waste (Rei,Iaiion (?//VJ)o?iS tiiid Inipolis) 

Act 1989. 
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Biodiversity 
Conservation Act 

I he I( )SS of hiodiversity represents 

perhaps the greatest environmental 

challenge lacing Australia . Austialia, as 

one of only 12 'inegadiverse' nati( )I1S in 

the world. hasa special responsibility to 

ensure the conservation and Sustainal)le 

Use of its I)iodiversity. Lnlortunatelv, our 

record to date has n )t been g(x)cl - 20 

mammal. 2() bird and 76 plant species are 

km wn to have become extinct since 

European settlement. 

Commitment to 
Biodiversity 
Conservation 

The I k)ward Government is 0 inmitted to 

addressing the loss of Australia's 

l)iOdiversitV and promoting the 

0 )IThel'Vation and sustainable use ( it our 

l)iologi('al resources. It is therehire 

prop( ising the introduction Of a 

hiodiversitv Conservation Act which will 

niegrate it number Of existing 

: mm inwealth Acts and regulations and 

several new initiatives into it single. 

comprehensive legislative framework 

designed to pr )tect Australia's 

1)iodiversity. 

The P1:)Pose(l Hiodiversitv Conservation 

Act will be the first comprehensive 

legislative attempt I y any Australian 

Government to address the conservation 

and sustainable use of biodiversity. 'ftc 

proposed Bk )divcrsity Conservation Act 

will coniplement the Coalitkm's 

establishment of the $I. 1 billion Natural 

Heritage Trust the largest ever single 

investn'ment. in Australia's environment. 

One of the key obiectives of the Natural 

1 -leritage 'Irust is the conservation of 

bkxliversity. 

The Coalitk n Government recognises that 

the conservatk in and sustainable use f 

biodiversity will deliver to Australians a 

range of environmental, ecofl(lnlmc. social 

and cultural benefits. Bi( )diversitv is 

essential for the maintenance of human 

life Oil earth because it supports tl me life-

sustaining processes that purify our water, 

fertilise our soils and manage our climate. 

AS recognised in the National Ruc )diversitv 

Strategy. an  environment rich in 

lm)diversity offers the broadest array of 

)ptl( ins Ii r sustainable economic activity. 

For nurturing human welfare and for 

adapting to change. The world's spec'ies 

provide us With food, medicine and 

industrial products. The conservation of 

hic xiiversity can also help avc )id the 

enormous costs arising from the 

degradatR)n of ecological systems - 

CSI RO estimates that land degraclat ion 

costs Australia over Si billion annually. 

Many people also recognise aesthetic. 

cultural and ethical reas ins for pr itecting 

biodiversity. 

The intr )ducti( in of a ftc idiversity 

Conservation Act. combined with the 

establishment of the Natural Heritage 

'l'rust, demonstrates the Coalition 

Government's recognition that bk idiversity 

conservation must be a focus of elk )rts to 

ensure ecok )gicallv sustainable 

develi )'imnent. It also demonstrates the 
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Governments cleternhtnation to transform 

the existing legislative regime. which has 

it rekitively flarrOw lOCUS on first 

generati( )fi issues such as national park 

fl1aflaet'nent. into it dynamic fmanievork 

addressing contemp rary environmental 

issues such its hiodiveisitv conservation. 

The I3iodiversity Conservation Act will 

provide for the Cooperative 

Coiiimonwealth—State unpienientatiun of 

Australia's ( )bligatiuns under the 

l3iodiversitv Convention and related 

Conventions dealing with world heritage, 

wetlands and migratory species. It will 

signal the greatest commitment by any 

Commonwealth Government to the 

implementation of Austra ia's international 

environmental responsibilities and it will 

(10 50 in the context of revitalised 

Commonwealth—State cooperatR)n. The 

Act will also provide legis]ative support 

for the National Strategy for the 

Conservation of Australia's 13R)logical 

l)iversitv. 

A feature of the Governments efforts to 

protect biodiversity under the Natural 

I leritage Trust is the focus on pronloting 

C( )nlmunitv involvement and support. The 

proposed biodiversily legislation will also 

attenipt to lihaximise community 

involvement: for example, in the 

preparation of management plans and 

recovery plans. Similarl, the legislation 

will seek to maximise cooperative 

Commonwealth—State efforts to protect 

biodiversity. In this respect. the 

Commonwealth acknowledges that the 

States have responsil)ilitv for on-ground 

land management action. WI i ile the 

Commonwealth will not shirk its 

responsibilities, the proposed legislation 

will he based on a framework which 

seeks to ensure State agencies and the 

Conhmunity deliver on-ground outc( mies. 

The Act will address hiodiversity issues by 

adopting several integrated approaches. 

• l'rotection of wildlife, especially 

endangered and vulnerable species 
and migratory Species. 

• Protection of ecosystems including 

ihn ugh the establishment, 

management and conservation of parks 
and reserves, World l -leritage l)roperties 
and Ramsar wetlands; recognition of 

critical habitat: the protection of 
endangered ec )logical Co )mmunities; 
and the promotion of oft-reserve 

conservation measures. 

• Recognition of processes that threaten 

all levels of biodiversity, particularly 

endangered and vulnerable sI)ecies. 

and implementation of plans to address 

these Irocesses. 

• Providing for the sustainable use of 
wildlife, and the regulation or 
prohibitu )n 0! trade in native wildl lie 
and internal ionallv protected wildlife. 

• Ensuring that activities and 	)posak 
which may have it significant impact 
on endangered or vulnerable species 

or endangered ecol( )gica I communities 

are properly assessed under the 

Environment Protection Act. 

Pr( )moting it partnership al)proachi to 
hiodiversitv conservation through 
bilateral agreements with States, 

conservation agreements with 
landholders and the involvement of the 

coiihlflUfiity in management planning. 

Structure and Content 
of the Biodiversity 
Conservation Act 

The proposed Uiodiversity Conservation 

Act will replace the fl1oving existing 

Acts (and the regulations un(,Ier these 
Acts). 

- w 
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• Aaiionai P(IIhS (111(1 W'ililhi/ 

copisenuhion Ac! /975 

IY'I.)(IiC' J'I'(Jk'C!IOlI Ac! 198() 

• V:Ic/lz/t' P?'Ot?C(iO1j (/?(ulatio,z o/ 

EvI)mYs and /mpou!s) Act 1982 

• L,!dcI,zçJer('(I .Species Protection AL! 

1992   

• liar/t/ I Ientci e Pi'opeiiwS C,zseri 'cilia/I 

Act /98 

The ifltl'()dUction of t single Riodiverstty 
C)nsenatic)n Act will result in an 

improved, integrate(I framework for the 

Conservation and sustainable use of 
Australia's biodiversitv. As a result, 
decision making will be more C( )nsistent 

and streamlined. Conservation priorities 

will be determined in a more systematic 

and strategic manner and regional 
appr )aches to hiodiveisity cfl5erV1tI()I1 
will he proiw )Ied. Accordingly, a single 
Biodiversitv (;Onservatiofl Act will produce 
better outcomes than can be achieved 

under the existing regime of live separate 
and largely independent ACtS. 

iie prop(>secl li( )cliversit' ( inservark )n 
Act will also c( )ntain s( )me ne\' initiatives 

Relevant provisions will be implemented 
in accordance with the COAG Agreement 

In particular. the bilateral agreements 
mechanism will be utilised to maximise 

Commonwealth reliance on State 

processes. 

The most important new iflititives relate 
to: 

• the identification and monitoring of 

Australia's l)io(liVelsity and the 

F( )Ft1( )t ion of hioregk )nal planning: 

• ensuring that the Commonwealths 

protected area system covers the full 

range of IU(:N categories from strict 

nature conservation to multiple use: 

• recognising that the matteis of national 
environmental significance which 
trigger the assessment and approval 

process in the Environment Protection 

Act include \Xörld Heritage pn perties. 

Ramsar wetlands, nationally 

endangered and vulnerable species 

and endangered ec )l( )gical 

communities. and migratory species; 

• providing for conservation agreements 

to ) protect bi )diversity on private and 

pulhic land: and 

• increasing the emphasis on hiodiversity 

considerations in the assessment al 

proposals for the sustainable use of 

wildlife. 

3.2.1 Identification and 
Monitoring 

In the Biodiversitv C(inservation Act, the 

term l)R)diversitv will be defined in 

accordance with the Convention on 

L3iol( )gic:ml Diversity to mean the variability 

am ng living organisms from all sources 

including, inter alia, terrestrial, marine and 

other aquatic ecosystems and the 

ecological ('Oml)hexeS of which they are it 

part. The definition will recognise that 

hiodiversity comprises three components 

- genetic diversity, species diversity and 

ecosystem diversity. 

The Act will provide a framework for 

administrative action which the 

Commonwealth may take to progress, in 

d()( )C t i( ) with the States, the 

identification and monitoring of: 

• components of hiodiversity important 

for its conservali( m and Sustainal)le 

riSe; 

• the conse I'VatI()It st:ittIS of biodiversity 

comp nents; and 

• prc)cesses and activities which have, or 

are likely to have, significant impacts 

on the conservation and sustainable 

use of biodiversity. 



This will enable the systematic 

dererniination of conservation needs and 

priorities. 

The Ai will also provide a framework 

within which the Ciirionvealtli may 

assist and cooperate with States to 

develop bioregional conservation plans. 

Hioregional plans will enable the setting 

of priorities to better focus conservation 

actions and will pi'ovide a cOnsistent 

framework for m rc detailed management 

plans for priority species, communities 

afl(l ecosystems. Ui )regional plans will 

also assist in the devel( )pment OF  

nianagement plans for \Vorlcl Ileritage 

properties and Ramsar wetlands. 

A key Ol)jective of the bioregional 

planning process will he to provide 

greater certainty for all stakeholders in 

relation to the conservation and 

sustainable use of natural resources within 
a region. 

Relevant provisions relating to the 

identification and m )nitoring of Australia's 

bi )diversiry and the promotion of 

hioregional planning will pn )vide statutor 

recognition of action that c )u!d current] v 

be undertaken by the C( )mm( )nwealth in 

discharging its executive powers. The 

provisions will not impose an obligation 

on the States or on landholders nor will 

they provide the Commonwealth with any 

coercive powers. 

3.2.2 Protected Areas 

Protected areas are ge )grapllicallv defined 

areas which are managed to achieve 

specific conservati( n objectives. The 

following types of protected area will he 

recognised under the Act. 

• Commonwealth Parks and Reserves 

(terrestrial and marine) 

• Ransar vetlinds 

l3iosphere reserves 

E'n )tected areas recognised under the Act 
will be classified according to the 

international system for the classification 

of protected areas - the I t CN Pr )tected 

Area Management Guidelines. The IIJCN 
Guidelines recognise that XbrId Ileritage 

pn)perties, Ramsar wetlands and 

l3iosphere reserves are international 

designations which may overlava range 

of pn )tected area categ( ries. In fact. 

\Vorld llei'itage properties. Ramsar 

wetlands, and Riosphere reserves may 

contain areas with numerous clifterent 
tenures, owners, uses and management 

arrangements. 

The Act will provide that the 

Commonwealth may define management 

principles for each type of protected area. 

\X/lìere defined, the management 

principles will reflect the II JCN 
Guidelines. In addition, the management 

principles will. for each type of protected 

area, proide for the conservation of 

biodiversity values and the full range of 

other environmental and cultural values 

for which the area is protected. The 

management principles will guide 

Commonwealth decision making in 

relation to each type of protected area - 

for example, in the neg()tiatl()ns of 

bilateral agreements and the accreditation 
of management plans. 

Consistent with the I tCN GLiidelines and 

the Government's C( )mmitnlent to 

multiple-use principles, the 

Commonwealth protected areas system 

will cover the full range of protected area 

types from strict nature conservation to 
multiple-use areas. 

Commonwealth Parks and Reserves 
(Terrestrial and Marine) 

The circumstances in which an area mitay 
• \orlcI Heritage properties 	 be declared it park or reserve (terresti'ial 



or marine) will be equivalent to the 
existing provisions in the Natioiiai Parks 

(1,7(1 Ui/il/ffl' Conseivation Act 1975. 

Or her prOvisions governhilg t lie 

declaration and ii Ic manageillent of parks 

and reserves vill be generally e(luivalenr 
to the provisions in the \iitioici/ Parks 

(1)1(1 1l/d///' Co,iserveitio;i Ac! / 975. The 
following variations will he made. 

• 'Ihe existing legislation allows parks 

and reserves to be declared over 

existing interests, while preserving 

those interests, only in terrestrial 

environments, The Biodiversitv 
(;onsei -v:ition Act will allow a 

declaratk )n OF a inarine park or reserve 
over existing interests, while p''i''ug 
those iflt('ft'5t5. 

• There will he various categories of 

terrestrial and marine parks and 
reserves reflecting the IIJCN Protected 
Area Management Guidelines. This will 

he reflected in the management 
principles lhr terrestrial and marine 

parks and reserves. 

• \'lanageiiient plans will need to be 
c( insistent with i the management 
principles 1 ,() I .   the relevant category (ii 

pai'k or reserve. l'lans will be subject 
to I the appri wal of the Envii'onment 
.\linister. 

• '[lie legislatk )n \vill ensure apl)ropriate 

manageineni structures which will 

include stakehoklcr representation and 

P11'ti('il)lt I()fl. 

• 'Flie existing arrangements with the 

fraditional () ners at Kak:idu, 
Lluu-Kata 'l'jula and B( x)deree will be 

l)i'esei\c'cl. The \ct will enable 
co< )perilti\'(' arrangements to he 

estal)lished ii any new protected area 
is declared on Aboriginal land or water 
with i the agreement of the Traditional 
Owners. 

• The Great Barrier Reef Marine Park will 
continue to he managed under the 

Great /iari'ier /?ee/'.tIai'ine Park Act 

1975.   Sonic c insequential amendments 

will he made to that Act to ensure 
c( )nsistent integration with the 

Biodiversitv Conservation Act and the 

Environment Protection Act. 

WorLd Heritage Properties 

Meeting Australia's international 

responsibilities lr the protect ion and 

nianagenient of \Xrkl I leritage properties 

has l)ec'n identified in the COAG 

Aireement asu matter of national 

environmental significance. 

An area may he declared to be a World 
ilerit:u.e property, for the purposes of the 
appl iciltiofl ol the Rioclivei'sity 

(:onsei - ititi Act, in accordance with the 

following principles. 

• The area must be Of \V inch Fieritage 
value; ic it must be of 01 ItSt:I ndi rig 

universal value as defined in the World 
Heritage Convention. listing under the 

World Ileritage ConVentil in will be 

conclusive evidence that the area is of 
\\• rld Heritage value. An area tiiust be 

(leclaft'd to be a \'orld Heritage 

p1'opeiy under the Act once it is listed 
under the Convention. 

• The Act will provide that nomination 

of an area Ion listing under the 

Convention niav proceed only ii' the 

Coninionvcalih has used its best 

endeavours to reach agreement with 

the State and any private landholders 

on the w mi nat k)n of the a rca and on 

a management plan for the area. 

• An area may not be declared to be a 
V"Orld Heritage prOperty for the 
purposes Of the Act prior to listing Of 

the area under the Convention, except 

in cases where the Ministem' is satisfied 

hat the area is I ikelv to be of \V( ii'lcl 

I leritage value and those values are 

under threat. The (leclaration Of an 
area on this basis will be liiiiiied to a 

reasonable period allowing for the 
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assessment of that place, a decision on 

its floflhiflat i( >n and the consideration of 

that noimnation under the Convent ion. 

There are currently no properties in 

Australia I isted under the \\ )rI(l I leritage 

Convention solely for cultural heritage 

values. The C( )nservation and management 

of any properties which, in future, are 

listed sole!y for cultural heritage values 

will occur under the proposed new 

heritage legislation (see the section in this 

paper on heritage reform ). 

The Biodiversitv Conservation Act will 

provide that the Comm )nwealt Ii may 

dehne management principles applicable 

to World Heritage properties. The 

management principles will reflect the 

requirements of the W )rld 1-lerirage 

Convention. Accordingly, these principles 

will recognise that activities which are 

Consistent with the protection of relevant 

conservation values may occur in \Vorld 

I leritage properties. 

The Biocliversity Conservation Act will 

recognise that World Heritage propellies 

will normally contain significant values in 

addition to hiodiver.sitv values. The iieed 

to ensure the protection and nianagement 

of the full range of World Heritage values 

will be reliected in the management 

principles for World Heritage properties. 

The Act will provide for the regulation of 

any activity or proposal that may have a 

significant impact on a \Xk)rkl Heritage 

property. An activity which may have a 

significant impact on a World Fleritage 

property will trigger the assessment and 

approval process under the Environment 

Pr )tection Act. 

1-lowever. an activity will not trigger the 

process in the Environment Protection Act 

if it is carried Out: 

in accordance with the provisions of a 

hikiteral agreement recognised under 

the Environment l'rotecti )fl Act: or 

in accordance with the provisions of a 

conservation agreement established 

under the l3iodiversity Conservation 

Act. 

The overall regime for the management of 
\\'rld Heritage properties is intended to 

ensure that, while the Coninionwealth's 

responsil)ilities under the Convention are 

discharged, on-ground management is 

carried out by the States (except l r 

Kakadu and LluEu-Kata Tjuta National 

Parks, where the Comimmwealth has a 

direct management responsil)ility). This 

will he achieved through the bilateral 
agreenients mechanism. 

The role of bilateral agreements has been 
discussed in the section dealing with the 

Environment Protection Act. Where a 

l)ilateral agreement exists in relation to a 
'' )rkl Heritage property. then the  case- 
by-case assessment and apprtwal pro('ess 

in the Environment Protection Act will he 
replaced by time pncess in the bilateral 

agreement. The bilateral agreement will 

detail an assessment and apr )val process 

that includes accreditation of State 

l)1OceSseS and, in some cases, State 

decisions. Bilateral agreements will be 

iniplementecl in regulations under the 
Environment Protect ion Act. 

The Cotiimonwealth Environnient Minister 
will be able to enter into a bilateral 

agreement covering a \V )rld Heritage 

properly ( nly if satisfied that the 

agreement will ensure Austrahias 

rcspoilsil)ilities under the World 1-leritage 

(;mvention are discharged and. in 
particular. that the values for which 111C 

property was inscribed on the W)rkl 

Heritage list will he protected. Bilateral 
agreements will need to he C( nsistent 

with any dcl med management principles 
for \V rkl l-leritage pr perties....lie 

Comiii( )nwealth will he entitled to revoke 

the bilateral agreement in the event of 
rK)fl-coillpl iance. 

The Commonwealth expects that bilateral 

agreements will, inter alia. deal with the 



accreditation of ii Inagentent plans for 

Workl I leritage properties. In this respect, 

the agreement I )etWeefl (lie 

Commonwealth and Western Australi:i in 

telat ion to shark l3av is a useful model. 

tinder that agreenient, ilianageilient plans 

for Shark Bay must be Consistent with the 

World l-leritage Convention. Western 

Australia is acknowledged as having 

l)ritllarv management responsii)ility for the 

property. Western Australia has agreed 

that, in discharging this responsibility, the 

propi'ity will be iitanagcd to ensure that 

only activities which are consistent witl 

the pr )te(1 ion, &'( )flservati( )fl and 

presentation ol the property will be 

1te1-11iitted. In return, the Commonwealth 

will not take action to regulate under 

Commonwealth legislation activities which 

are earned out in accordance with a 

management plan accredited by the 

(:omlIionwealth. Accreditation may he 

rev( )ked in deli ned circumstances. 

The intention of such a model is to 

pr )ffl( )t e t lie c( x )perative 

Conimonwealih—State ievekpment of 

management plans which discharge 

Australias obligations under the 

C )flVd'fltioti. In t lie a I )Seiide of a ii 

adequate management pLtn. tile 

Coiiiiitnvealths assessment and 

appr(val j)rocess will he triggered by 

activities which may have a significant 

impact on \Xk)Ild I leritage properties. 

I lowever. once a management plan is 

a(cred ited by the C )l1ti1it iwezilth then 

the Commonweakhs assessment and 

approval iroess will not he triggered by 

activities carried out in accordance with 

the management plan. The assessment 

and approval of such activities will be 

carried out in accordance with the 

nianagernent plan. 

I1anageiiient of the Kakadu and 

[Jium-Kata ljuIa World Heritage 

Propellies will he carried out pursuant to 

the provisions dealing with 

(;omlll( )nwealth Parks  and reserves. 

Management of the Great Barrier Reef 

Marine Park will be carried out under the 

Great Barrier 1?ee/'t1ariiie Park ilc/ /975. 

However, the areas of the Great Harrier 

Reef Workl Ileritage property which are 

not in the Marine Park will be covered by 

the World Heritage l)roisi(  ns of the 

Biodiversity Conservation Act and by the 

Environment Protection Act. 

It is intended that the Wet Tr pics 

Management Plan. when completed. will 

be accredited under the Biodiversity 

Conservation Act. 

Ramsar WetLands 

t\ieeting Austialias internatR)nal 

resp nsibilities for the Protection  and 

management () Ramsar wetlands has 

been identified in the COAG Agreement 

as a inatter of national environmental 

sign ilica nec. 

An area may be declared to be a Ramsar 

wetland, for the purposes of the 

application of the Riodiversitv 

Conservation Act, in accordance with the 

following principles. 

• An area may he declared to be a 

Ramsar wetland for the purposes of the 

Act only if it is a wetland of 

international importance. l)esignation 

under the Convention on Wetlands of 

International Importance especially as 

\Vatertwl I labitat ( Ramsar 

Convention), is conclusive evidence of 

international importance. An area must 

be declared to he a Ramsar wetland 

under the Act once it is listed undei' 

the Conventkm. 

• r)esigiiation of a wetland under the 

Convemi(.)rl may pr )ceed only if the 

Contmon'eilth has used its best 

endeavours to seek agreement with the 

State and any private Ia ndh )l(k'rs On 

the designaik)n of the wetland and a 

management plan ftr the wetland. 
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• An area may not be declared as a 

Ramsar wetland under the Act prior to 

designation of the area under the 

(:;onventin except in cases where the 

Minister is satisfied that the wetland is 

of international importance and the 

relevant values are under threat. The 

identification of a wetland on this basis 

will be limited to a reasonable period 

covering assessment and designation. 

At the commencement of the 13i diversity 

Conservation Act. all existing Ramsar 

wetlands will be declared under the Act. 

The Biodiversity Conservatk )fl Act will 

provide that the Commonwea ltl i may 

define management l)rillciPles applicable 

to Ranisar wetland.s. These principles will 

incorporate the conservation and 'wise 

use' principles applicable under the 

Ramsar Convention and will recognise 

that activities which are consistent with 

the protection of relevant conservation 

values may occur. 

The Biocliversity Conservation Act will 

recognise that Ramsar wetlands may 

Contain significant values in akliti in to 

biodiversitv values. The need to ensure 

the protection and management of the full 

range of Ramsar values will be reflected 

in the management principles for Ramsar 

wetlands. 

The Act will provide for the regulation of 

any activity or proposal that may have a 

significant impact on a Ramsar wetland. 

Such activities will trigger the assessment 

and approval process under the 

Environment Protection Act. 

An activity will not trigger the process in 

the Environment Protection Act if' it is 
carried out: 

• in accordance with the provisions of a 

bilateral agreement recognised under 

the Envin )nnlent Protection Act; or 

• in acc irdance with the provisions of a 

conscrvati( n agreement cstabl shed 

under the Biodiversitv Conservation 
Act. 

The States have on-ground management 
responsibility for the majority of  

designated Ramsar wetlands. Acc rdingly, 
the ( iverall regime fr the management of 

Ramsar wetlands is intendec.l to ensure 
that, while the Comim>nwealth's 

responsibilities under..the Convention are 
discharged, on-ground management 

continues to he carried out by the State. 

This will be achieved through the bilateral 
agreements mechaism. 

Where a bilateral agreement exists in 
relation to a Ramsar wetland, then the 

case-lw-case assessment and approval 
process in the Environment Protection Act 
will be replaced by the process in the 

bilateral agreement. The bilateral 

agreement will detail an assessment and 

approval process that includes 
accreditatR)n of State processes and. in 

some cases, State decisions (such as 

decisions under an agreed nianagement 
plan for a Ranisar wetland). 

The Commonwealth Environment Minister 

will be able to enter into a bilateral 

agreement covering a Ranisar wetland 
only if satisfied that the agreement will 

ensure Australia's responsil)ilities under 
the Rainsar (;onvention are discharged 

and. in particular% that the values for 
which the wetland was designated will be 

protected. Bilateral agreements will need 

to be consistent with any defined 

management principles for Rarnsar 

wetlands. The Commonwealth will be 

entitled to revoke the bilateral agreement 

in the event of non-compliance. 

The bilateral agreements mechanism is 

intended to apply in relation to Ramsar 
wetlands in iiuch the sanie way as it is 

intended to apply to World I leritage 

pr )pert ies. The intenti( in is to pr imote 

the cooperative dlevek)pment of 

management plans. Once a management 
plan is accredited by the Commonwealth 

under a bilateral agreement then the 
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1S11.flI and approval process in the 

l;nviri )ni'nent Protection Act will fl( )t be 

triggered l)vac tivities carried out in 

accordance with that management plan. 

Biosphere Reserves 

Biosphere reserves are areas which have 

been given an international designation 

by the Maii and the Biosphere Program of 

UNESCO because of their characteristic 

hiodiversity values and the way they are 

used by pepie. land use within 

Biosphere reserves may range l'roin 

complete pn )tect ion to intensive but 

ecologically sustainable development and 

l)IOdluct iOn. 

The Biodiversity Conservation Act will 

recognise Australia's existing 13i( sphere 

reserves and will provide t>r the 

recognition of any future Biosphere 

reserves. In addition, the Act will provide 

a framework for administrative action by 

the Commonwealth, in cooperation with 

the States, to promote the maintenance 

and nianageinent 4 Biosphere reserves. 

The maintenance a iid management of 

Biosphere reserves is not identified in the 

C( )AG Agreement as a matter of national 

environmental significance that will trigger 

Corn rnonwea Rh involvement in the 

environmental assessment and approval 

pic )(CSS. 

3.2.3 Conservation 
Agreements 

The proposed Biodiversity Conservation 

Act will 1)roidc the Commonwealth with 

the capacity to enter into conservation 

agiceilients \Vllichi pn)vide for the 

conservation of biodiversity. Agreements 

may be nl:ftle with government agencies, 

organisations or individuals and may 

relate to private land and public land 

ouLside the parks and reserves system. It 

will also proide a process for 

recognising, or accrediting. conservation 

agreements entered into under State 

legislati )fl. 

Ihe terms of a conservati( )n agreement 

will be legally binding, enforceable by all 

uties, and niay covei' a range of matters. 

ihe agreement may recognise that the 

landholder has agreed to undertake 

certain management actions to ensure 

biodiversity conservation or to restrict or 

prohibit specified activities which will 

adversely affect biodivei'sitv values. The 

terms may also recognise that the 

Commonwealth will pn wide tee hnical or 

financial assistance to the landlioklcr. 

In additk n. the ierms of ,  an agreement 

may provide that activities on land 

managed in accordance with the 

agreement will not trigger the provisions 

of the Biodiversity Conservation Act or 

the Environment Protection Act. 'l'his is 

designed to operate as an incentive for 

landholders to enter into conservation 

agreements. 

It will be possible to include such a 

provision in an agreement only if any 

criteria specified iii the regulations are 

met. Iliese criteria will ensure that a net 

conservation benefit will result from the 

entry into the conservation agreement. 

Conservation agreements entered into 

tinder State legisluti )n may also he 

accredited fr this purpose if the relevant 

criteria are met. 

It will not be a criminal offence under the 

Act to breach a conservation agreement. 

I however, the Act will provide that all 

parties to the agreement may take action 

to enforce the terms of the agreement. 

including obtaining an injunction to 

p'Cent a breach of the agreement. Action 

may also be taken to rec wer an) losses 

incurred as a result of non-compliance. 

The Act will also provide a process for 

the revocation of an agreement in the 

eVent of non-conipl iii nec. 



3.2.4 Protection of 
Threatened Species 
and EcologicaL 
Communities and the 
Management of 
Threatening Processes 

This SeCtiOn of the proposed hiodiversitv 
Conservation ACt will he based on the 

existing provisions in the EiuIciiier& 
.SeCis /-'rotection Act 1992 (ES'J' Act). 
\iriations to these provisions are oLitlined 

in the to!kwing paragraphs. 

'l'he major amendment to the existing 

provisions of the ESP Act will reflect the 

fact that nat i( na I ly endangered and 
vulnc'ral)le species and endangered 

ecological COflhIIIIiflitiCS are ilentihed in 

the COAG Agreement as matters of 

national environniental significance and as 

triggers for the Commonwealths 
a ssessment and approval process. 

Accordingly, the proposed Biodiversity 

Conservation Act will provide for the 
regulation of activities or proposals that 

may have a significant impact on It 

nationally endangered or vulner;ihle 
species or an endangered ecological 
community. Activities that may have a 

significant impact on it relevant species or 

ecok.gical community will trigger the 
assessinent and approval process in the 

Environment Protection Act. 

This provision will apply to all of 

Australia and its waters. It will not be 

restricted to Commonwealth areas. 

A relevant activity will not trigger the 
ixocess in the Environment l'rotection Act 

if it is carried out: 

• in accordance with the provisions of a 

hilateral agreement recognised under 
the Environment Protection Act; or 

• in accordance with a conservation 
agreement established under the 

Biodiversity Conservation Act. 
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the factors to he taken int(:) account in 

determining if an activity will have it 

ii.nificaiit impact on it listed species or 
.'cological community. 

As indicated above, the COAG Agreement 

notes that the Coninionwealtli and tile 

States have not yet agreed on 1)I'ecisely 

h)w this trigger will )perate. The trigger 

will not come into effect before I January 

1999. In 199. the Cmiiionweilrli expects 
to be able to reach agreement with the 

States on the most effective and efficient 

mechanism for implementing this trigger. 
Agreed mechanisms would then he 

implemented through bilateral agreements 

recognised under the proposed new 

legislation. 

Where it relevant bilateral agreement 
exists, then the case-by-case assessment 

and approval process in the Environment 
Protection Act will he replaced by the 

process in the bilateral agreement. The 

I )ilateral agreement will detail an  
assessment and a pproval process that 

includes accreditati )n of State pro >cesses 

and, in sonic Cases. State decisions. 

Bilateral agreements will he implemented 
in regulatio ns under the Environment 
PIo)tection Act. 

The Act will provide that the 

Commonwealth may define criteria or 
standards against which it State process 
can he measured when considering it for 
accreditation under a bilateral agreement. 

It is expected that l)ilatel'al agreements 

will, while ensuring on-gr( )und 

management is undertaken by States, 

recognise a role for the Commonwealth in 

the assessment and approval process. In 
appropriate cases, however. the 

Coinuionwealth may accredit State 

decisions. 

For those activities not covered by it 

bilateral agreement. the case-by-case 
assessment and approval process in the 

Environment Protection Act will apply. It 

is important to note thit. under this 
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process, the decision whether to grant 

COnSeilt will he hisec1 On CflViF( )nmcntal, 

social and economic lactors. In addition, 

all relevant Commonwealth Ministers will 
be consulted betore a consent decision is 

made and. if Ministers do not reach 

agreement, the advice oftliv Prime 

Minister or Cabinet will be sought. 

For the purp>ses of the case-by-case 

process. regukltR )fl5 will be made to 

identify the matters that need to he 
examined in an assessnient of any activity 

that may have a signitica nt I nipact on 

endangered or vulnerable species or 

endangered CC( )l( )gical C( )mmunhties. 

Regulations will also specify 

environmental criteria to be considered by 
the Environment Minister when deciding 

whether to grant consent. 

The Fo!loxving additional amendments will 

be made to the regime which is currently 

i mpkmentecl uniter the ESP Act. 

• The Act will provide for the listing of 

species in the following categories 

recognised in the 1994 Red List of the 

lt.CN. 

- extinct 

- extinct in the wild 

- critically endangered 

- endangered 

- vulnerable 

- C( )fl5CiVi Lion dependent 

Three of these categories are new and 

are described hek)w. 

- Extinct in the wild: known only to 

SurviVe in cultivation, in captivity or 
as'i naturalised population(s) well 

outside the past range. 

- (;ritically enda ngered: ficing an 

extremely high risk of extinction in 

the wild in the immediate future. 

Listing uniter this category indicates 
that conservation action is urgently 

requ i red. 

Conservatk )n dependent: the focus 

of a specific c )nservation program 

which needs to be sustained to 

prevent the species becoming 

threatened. Listing under this 

category xviii emphasise the need 

For continued assistance with 

conservati( n programs and the need 

for monitoring a nil rep rt ing on the 

conservat ion status of the species. 
I -however, a recovery plati will not 

be required for species in this 
category. In addition, conservation 

dependent species are not identified 

as a matter oh national 

environmental significance and so 

will not pn)vide it basis for 

triggering the Commonxvcalt h's 

assessment and approval process. 

• The Act will allow regulations to he 

made defining specialisecl criteria for 

the assessment of the conservation 

stat us of marine hiota. 

• All listing pic'esses and criteria will be 

scientifically rigoro )US and objective. 

• The Endangered Species Scientific 

Subcommittee (ESSS) will provide 

advice to the Minister on the listing of 

species under the six categories 

referred to above. This role for the 

FSSS is consistent with its existing role. 

• The FSSS will be required to make its 

recoinmendat ion within 12 inonths of' 

receipt of a public f101iiiniitiofl. 'Flie 

Lnvin)nment Minister will be able to 
extend this period1. (There is currently 

no tulle period within which the ESSS 

II ttlst pro vide ac.ly ice.) 

• The Environment Minister will he 

I'e(luire(l to proxicle reasons for adding 

or deleting a species ( r eco )l( )g!ca I 

c )mnulnitv from the schedules to the 

Act. Consistent with the existing 

legislation, the Minister will he entitled 

to consider only matters relating to the 

survival of the species or community 

c( )ncerned when deciding whet her to 
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add or delete a species or communrty 
from a schedule. 

• The Biodiversjtv Conservation Act will 
provide for the listing of vulnerable 

ecological communities. Vulnerable 
ecological coiIliIlunities (as opposed to 

endangered c )mmun it ics) are not 

identified as a matter of national 

environmental significance and so will 
not provide a basis for triggering the 

Commonwealth's assessment and 

approval prcess. Recovery plans will 
need to he prepared for vulnerable 
ecological communities that occur on 
Commonwealth areas. 

• The definition ol a key threatening 

process will he amended to include a 
threatening process that could cause 
native species or ecological 

Communities that are not endangered 
or te,l,ierahle to become endangered 
or i'ii/nc'rable. The current definition 

does not refer to vulnerable species. 

• The Act will izot contain a process kr 
he nomination, assessment and 

identification of critical habitat. 
However, it will be an express 

requirement that critical habitat be 

identified in the recovery plan process. 
In advance of the linalisation of a 
recovery plan. the Environment 

Minister may define an area of critical 
habitat on an interim basis if the 

Minister believes this is necessary to 

ensure the recovery or survival of the 

species. Only scientific factor -s may be 
taken into account in defining critical 

habitat. Any relevant kindholclers and 

other stakeholders must be consulted 

before critical habitat is defined. In 

making decisions on whether the case-

by-case envir( )nmental assessment 
process is triggered and whether to 

grant approval, the Minister will be 

required to take into account the 

impact a pr posa I may have on critical 
habitat. 

• Recovery plans will need to klentil'v 

endangered populations and identify 
acti( >ns to promote their recovery. 

• The Act will conhrm that the 

Environment Minister may appu )ve a 

oin1 recovery plan prepared by the 
Conimonwea ith and one or more 
States. 

• The ESSS may, if it decides that a 
species or community does not meet 

the criteria for listing as critically 
endangered, endangered or vulnerable, 

f)ro'ide advice to the Environment 

Minister concerning any action that the 

ESSS believes is necessary to prevent 
the species or community becoming 

endangered or vulnerable. Such 
recommendations must be taken into 

account by the Environment Minister. 

• Schedule 4 to the existing ESP Act will 
be incorporated into the Biodiversity 

Conservation Act. The Convention on 

biological l)iversity together with other 
relevant international agreements 

currently listed in Schedule 4 will be 

listed in a schedule to the Biocliversity 
Conservation Act. A process for 

amending this schedule will be 
i nclucled. 

The existing National Parks a 11(1 Wildlife 
Conservation regulations l)(  )vide 

protection for a range of species in listed 
external territories and on Commonwealth 

land. These provisions will continue to 

apply. 

3.2.5 Migratory Species 

The COAG Agreement recognises that the 
protection and management of species 
listed under the Bonn Convention, JAMBA 

and CAMBA are matters of national 
environmental significance. The 

Biodiversity Conservation Act will 

therefore include a schedule which 



identities species listed under these 

agreements. 

the Hi x.liversitv Conservation Act Will 

provide for the regulation of activities and 

proposals that may have it sign ificant 

impact on a migratory species. An activity 

that may have a signil'icant impact on a 

migratory species will trigger the 

assessment and approval pr icess in the 

Envir ininent Protection i\ct. 

An activity will not trigger the process in 

the Lnvin)nnieflt Pr( itection Act if it is 

carried out: 

• in accordance with the provisions of it 

bilateral agreement recognised under 

the Lnvironment l'rotection Act: or 

• in ac(ordance \vitll a conservati( n 

:igreeiflent estal 1 shed under the 

13i( Klivei'sitv Conservation Act. 

Releant provisions will he appropriate 

and adapted to the discharge of Australia' 

II)! igat i( ins Under the relevant 

internat i( ma I agreements. 

3.2.6 Whales and Other 
Marine Species 

The COAG Agreement recognise that tIle 

F( )tec ti( ui and management ot whales 

and other cetaceans is it matter of natn )nal 

environmental significance. 

The provisions of the existing Whale 

P1.01c1wn Ac! I 9() will he inc'( )rporated 

into the l3iodiversity Conservation Act. 

The provisions will be strengthened by: 

• providing for the hrin:tl declaration of 

all Australian waters, including the EEZ 

adjacent to Australia's Antarctic 

territory, as a \Xliale Sanctuary. In the 

Sanctuary, it will be unlawful to kill. 

injure, take or interfere with any 

cetacean; and 

• providing that it is n it possible to 

obtain a p'rniit for the capture of 

cetaceans for live display. 

The existing provisions in the National 

Parks and \\ikllile  Conservation 

Regulations which pr'o'ide for the 

l)i'ofttio11 of' a range of marine species in 

Commonwealth waters will be 

incorp( rated into this secti )fl of the 
I3iodiversity ()nservation Act. These 

pr visions will regulate activities Or 

proposals which may have a significant 

ilil):1ct on marine species in 

ConliTu inwcalth waters, including species 

such as albatross and ()t her birds, sea 

snakes. seals and sea lk)ns. dugongs and 

ii ta Fine turtles. 

3.2.7 Sustainable Use of 
Wildlife and 
International Wildlife 
Trade 

Implementation of the C,mvention on 

lnternati( nal Trade in Enda ngered Species 

of \\ild  Fauna and Flora (C1'I'FS), and 

regulation ( )f the exp rt of native wildlife 

are currently dealt with in the Wililhifi' 
1''ok'C!ivn (1?',,latioi, U/LV/)or/S (ifl(/ 

IflIJ)V/iS) Ac! 19, 16 . The provisions of that 

Act will be incorporated, with some 

amendments, into the l3iodiversity 
Conservation Act. 

The proposed amendments will aim to: 

• simplilv existing provisions; 

• increase the emphasis on Nc diversity 

and animal welfare issues; 

• provide a clearer structure hr the 

accreditation of management ilans 

prepared under State legislation, with a 

view to encouraging greater reliance 

on the provisions dealing with 

approved management plans rather 

than controlled specimen declarations; 
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plied before decisions are made in 
i Ia t i ) fl to the trade in, or use of. 

\ ikllile. The criteria to be applied will 
Ie based upon the following 

principles. 

- The use of a species must he 
sustainable, as defined in the 
Convention Oil Biological I)iversitv 

There must he no detriment to the 

species population or (lie ecosystem 

it is taken from. The decision-maker 
must therefore have as much 

information as practicable alx)ut the 
species and its role in the 
ecosvsteiii. 

- Where it management regime is 
required. the regime should be 
adaptive and scientifically rigorous. 

- The precautionary principle shoukl 

he cipplied. 

- Animals must not be subject to 

cruelty. 

- Relevant State legislation iluist be 
effective. 

- ?vl( )nitoring and enk rcement must 
be effective, taking into account 
State legislation and the contribution 

to he made by the proponent 
toward monit( )ring and enforcement 

COStS. 

- The export of native Australian 

species must not represent it risk to 

the biodiversitv of the country of 

itnport: 

• strengthen the link between the 

environmental assessment prcvisions in 
the proposed Environment ProtectR)n 

Act and decisions in relati )fl to the 

trade in, or use of, wildlife; and 

• strengthen the provisions creating an 

offence in relation to the possession of 

illegally imported CITES listed species. 

3.2.8 Access to Biological 
Resources 

Bioh gical teS( urces are increasingly 
imp( )rtaflt for the devel( pment C 

teclin )logies and high value-added 
[)roducts in areas such as pharmaceuticals, 

industrial chemicals, cosmetics and foods. 

The Conventi.m on Uk k gical I )ivcrsity 

provides for the fair and equitable sharing 
of the benefits arising out of the 

utilisation of biological resources. The 
Conventi( ni encourages Parties to pn )vide 

access to their biological resources. but 

recognises their right to deny access and 
requires access to be on mutually agreed 
terms and subject to prior inloriried 

consent. 

A un i lied national approach on access to 
biological resources is currently being 

negotiated by the Conim )nwealt Ii and the 
States. A joint discussion paper has been 

prepared. This paper is currently receiving 

public comment, after which further joint 
discussion will take place on the 

development of the national approach. 

The Conimonvealthi Government 

currently has no specific legislative ability 
to i ml)lelnent  the  P° )\'LSi( )ns of the 
Convention on Bk k gical I )iversitv 
dealing with the control of access to 
biological resources. The proposed 

Biodiversity Conservation Act will provide 

the Commonwealth with that ability, by 

allowing regulations to be made in 
relation to the inanagenient of access to 

biological resources on Commonwealth 

lands and in marine environments under 
Commonwealth control. 

The proposed coverage of access to 

biological resources in the Biodivcrsity 

Conservation Act will assist 
implementation of the natJ( )nal approach 

when finalised. 

32"T.......'_ 	 Reform of Commonwealth environment legislation 



Reform of Heritage 
L e gi s I a tio n 

The COAG Review identified the listing, 

protection and management of heritage 

places as a pri )ritv a rca fOr reform. 

The National Heritage 
Places Strategy 

)ne of the outcomes of the COAG 

Review is, accordingly, an agreement to 

rationalise existing (;ommonwealth/Statc 

arrangements br the identihcation, 

p1)tection and management of places of 

heritage significance. This will be 

progressed through the development. 

within 12 months, of a cooperative 

National Heritage I'laces Strategy ('the 

National I- Ieritage Strategy'). 

The agreement to develop a National 

Heritage Strategy was endorsed by COAG 

in November 1997 and is reflected in the 

C()AG Agreement. The need for such a 

Strategy had also been recognised at the 

meeting of National I leritage Ministers in 

October 1997. 

The National Heritage Strategy will: 

• set out the respective roles and 

responsibilities of the Commonwealth 

and States: 

• identity criteria, standards and 

guidelines, as appropriate, for the 

protection of heritage by each level of 

go\eriiiiient: 

• provide lr the establishment of a list 
of places of national heritage 
significance; and 

• maximise Commonwealth compliance 
with State heritage and planning laws. 

The development of the strategy will 
involve public consultation. 

The COAG Agreement identified places of 
national heritage significance - those 
places that will he entered in a nat knial 
list - as matters of national envir( )nmental 
significance which will trigger 
(:oiiiiinwealth involvement in the 
asse.sment and approval process. 
I-k wc'ver, the precise Commonwealth role 
and resp msibil ity in relation to places of 
national heritage significance is to be 
defined in the National Heritage Strategy. 
The Strategy will also identify rigorous 
criteria and high thresholds to be applied 
in determining if a place is of national 
heritage significance. 

It is expected that the National Heritage 
Strategy will he implemented through 
C )mm rnwea Ith a nil State legislat kin. In 
order for each lurisdiction to discharge its 
role under the Strategy, it is expected that 
sonic form of cooperative legislative 
scheme will be relied upon. 

The reform of Commonwealth heritage 
legislation - the AhIC Act - is a key 
element (if the environmental law reform 
process. The Commonwealth is committed 
to developing and enacting the necessary 
legislation - in cooperation with the States 
- as soon as possil)le after the finalisation 
of the National Heritage Strategy. 
Commonwealth heritage legislation which 
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gives effect to the Strategy will, as an 

integral part of a dynamic new 

Commonwealth environment regime. 

complement the proposed Ri )diversity 

Conservat ion ACt and the proposed 

hn'ironment Protecti )fl Act. I mp )rtant 

linkages between each of these two Acts 

and the heritage regime have been 

identified in earlier chapters of this paper. 

The Commonwealth will not be enacting 

heritage iegislati()n until the National 

1-Leritage Strategy is finalised. The purpose 

of including a discussjon on heritage 

matteis in this paper is to ensure that the 

community can assess the proposed new 

environmental law regime as a whole. 

The Need to Reform 
the Commonwealth 
Heritage Regime 

The existing Commonwealth heritage 

legislation, the AHC Act, was enacted at a 

time when most States did not have 
heritage protection legislation. 

Accordingly. passage of the AlIC Act 
deiw )nstratecl Commonwealth leadership 

on an issue of importance to many 

Australians. It set a poverfui legislative 

precedent for State parliaments. 

I-lowever, most States have now enacted 

heritage legislation. In most cases, this 

legislation provides greater protection for 

heritage than the Al IC Act. It is significant 

to n te tI iat the Al-IC Act has n )t I een 

substantially amended since its enactment. 

In particular, it has not been amended to 

reflect it Commonwealth.' State fra mew()rk 

which relies primarily upon State 

legislation to discharge responsibilities for 

heritage pn )tection and management. 

The devckpment of State legislative 

regimes in ieiat ion to heritage req u iies 

amendment of the Commonwealth regime 

to promote the seamless and efficient 

integration of Commonwealth and State 

responsibilities for heritage protection. 

Under the Al-IC Act. there are over 11.800 

heritage places listed in the Register of the 
Nati nal Estate. However, the 

Commonwealth has no real po\\'er to 

protect any of these places. 

in relation to national estate places of 

only local or State heritage significance, it 
W( )u Id n( )t be appropriate I i' the 

Coinmon -c':dth to exercise substantive 
powers of protection. The protecti( n and 

management of these places should be 

the responsibility of local and State 

g( )vernments. 

I lowever. in relation t() heritage places of 

exceptional value and importance to the 

nation as a whole, the Commonwealth 

believes it should have the legislative 

capacity to protect such places. Such it 

capacity should, however, exist on]' in 

relation to places on :i national list and it 

shouki recognise the need to maximise 

reliance on State j)1'OcS. 

An equally compelling case for reform of 
the Al-IC Act relates to the unnecessary 

uncertainty, delay and dupl icati n it 

potentially creates for pr()ponents. ]'Iicse 

deficiencies arise because Commonwealth 

involvement is potentially triggered in 

relati n to management issues involving 

any of the 11.800 places in the national 

estate - including those places that are of 

onl local or State significance. 

The essentially procedural requirements of 

the Al-IC Act are triggered in relation to 
proposals affecting a ilace if a 

Commonwealth trigger (such as l(reign 
investment approval) occurs. The existing 

triggers for tile Al -IC Act are ad hoc and 

indirect. The dlisadvantages of such 

triggers have been discussed elsewhere in 

this paper. In the heritage context, they 
require Commonwealth involvement in 

pioposiis raising isSues associated With 
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heritage face' of univ local or State 

significance. ( nder the current system 

there is also p )tential duplication of 

assessnents under the AiIC Act and the 

EPIP Act. 

lie Commonwealth l)CIieVcS that, in 

c!ation to heritage places of local or State 

'nihcance, C )mm )nwealrh heritate 

Ltislatk)n should not be triggered where 

I ii State has agree(l t(.) and is 

I uplementing tile National Strategy. 

lowever, it is essential that adequate 

State legislation applies in such cases in 

accordance with the criteria, standards 

and guidelines included in the Strategy. 

The Commonwealth. in undertaking its 

own actions, should comply with such 

State legislati( n or equivalent provisions. 

Commonwealth 
Approach 

The Commonwealth will pursue an 

outcome from the Nii R)nal I leritage 

Strategy, to be implemented in an 

appri >priate legislative scheme, which 

includes the following. 

• The National Strategy should proicle 

for the prep:triti( n of a national list of 

heritage places of exceptional value 

and nnportance to the nation as a 

whole. Appu )priately rigorous criteria 

and high thresholds should be 

determined in the Strategy. 

• The Conimonweaitl i hnvironment 

Minister sh uld be responsible for 

deciding whether to enter a pl:tce on 

the national list, after considering 

expert advice. Before listing a place, 

the Fnv iron mum Minister should I )e 

required t 1 attempt to reach agreement 

with the relevant State and any private 

property owner on: 

- die listing of the place; and 

- a managenient plan I r the place. 

• The Commonwealth Environment 

Minister should have the [)OwQ1' to 

protect places on the na ti( )nal list, with 
any relevant assessment and approval 

processes to be linked to the proposed 

Environment Protection Act. However, 

the Commonwealth should seek to 

maximise its reliance on State 

processes and, in particular. accredited 

management plans for places on the 

natilanal list . Actions taken in 
accordance with an accredited 

ivanagenient plan v uld not tngger 

the Commonvcaltl i's power to pr itect 

a place. Commonwealth accreditatR)n 
of State processes should be dealt with 

in bilateral agreements recognised 
under the hnvironment Pu )tecti( m Act. 

• The ConinR )nweahtl I Envir )nmu'nt 

Minister sho)ul(l be required to acci'edit 
:1 State heritage regime when satisfied 
that the State regime meets the relevant 

standards in the National I Icritage 
Strategy. These standards should 

address, inter ahia. the criteria and 
thresholds for listing places under State 

legislati >n and the level of protectil )n 

to he offered by State legislation. 

• In a State with an accredited heritage 
regime. C >mm nwea lrh statutu )ry 

protection will apply only to places on 

the national list: ie, section 30  of the 
AlIC Act will no longer apply to 

national estate places in that Stale. 
J-lowever. Comm( inveahth bodies 

should be required to comply with the 

provisions of the accredited State 

regime, or equivalent provisions under 
Commonwealth law. Cc niiii inwealthi 

statutor\' protection will continue to 

apply to I)l2tces of less than nati nal 

signihcance that would not fall tinder 
State jurisdiction. eg  places in external 
territories. Such places W( )uld be 
maintained ( ) fl a ( : miii - ii wealth 
register. 

Consultation paper 	 , 	- - 



• ''or1(l Heritage properties and Ramsar 

wetlands should be autoniaricallv 

recognised as heritage of international 

and national significance. 1 - lowever, 
pr )ViSiOflS relating to the protect j( ) 
and management of Ranisar wetlands 
and World Heritage properties listed 

for natural values, or coiiihincd nat ural 
and cultural values, will he contained 
in the 13R)diversitv Conservatkm Act. 

There are currently n '' o orld Heritage 
properties in Australia listed only for 

cultural values Any \X'örkl 1-leritage 
properties listed on the basis of 

cultural values alone will be managed 

under heritage legislation. lending (lie 
introduction of new heritage 

legislation, any such cultural \Vorld 
I leritage propel -ties will be l)roteCted 
under the Biodiversitv Conservation 
Act. 
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Enforcement and 
Compliance 

Need for Change 

Many of the c.nforcenent provIsions in 

existing Commonwealth environmental 

legislation were devek)pecl over 20 years 

ago and do not accurately reflect 

community expectat i( )flS and current 

criminal law policy. 

A major development in Australian 

criminal law is the enactment of the 

Criminal Code Act 1995 which sets out 

the general principles of criminal 

responsil)ility 1 r all offences at the 

Commonwealth level. There is a need for 

the current envir( nniental legislation to be 

brought into line with the C )de. 

l'enahies in some of the current legislation 

no l( nger po wide an cffctive deterrent 

against environiiental oflences and need 

to be increased. 

Harmonisation with 
Commonwealth 
Criminal Law 

The CflVif( )nmental legislation reh rm 

package will m' )clernise provisions 

dealing with oftences, penalties and 

enforcement powers to reflect current 

Commonwealth criminal law policy. 

In accordance with current 
Commonwealth pi -actice. pecuniary 

penilties will be expressed as penalty 
units rather than fixed lwmetaly amounts 

to enable more efficient administration of 

the legislation. The monetaly value of a 

penalty unit is defined in the Cr1 ,iies Act 
/914 as $1 i(.) and can be updated across 
all Comnionwea Ii h legislation by 

amendment of that Act. 

offence provisions will be brought into 

line with the provisions of the crinii,zal 

Code lct 1995. While the need to prove 
fault (intention, recklessness or 

negligence) is currently inferred from 
most existing offence provisions, the Acts 

in the reform package will either explicitly 

identify the lttilt element involved or rely 

on the default fault elements in the CxIe. 
If a law creates it strict liability offence 
there are no fault elements for any of the 
physical elements of the offence and the 

defence of honest and reasonable mistake 
of fact is available. 

Where necessary, enforcement provisions 

will he brought into line with current 

Conimonwealt Ft criminal law policy, 

particularly those provisions dealing with 

entry, search and powers of arrest. 

Tiered System 

To provide greater consistency in offence 

provisions, a tiered system of ,  offences 
and penalties will he established. The 

system will consist of three tiers of 



()ffences and penalties, in descending 

order of seriousness. 

Tier 1 will cover the most serious 

oltences, including those that cause, or 

have the l)Otefltial to cause. serious 

environmental harm and woukl require 
prool of intention, recklessness or 

negligence. Tier 1 offences will incur the 

highest level of penalties. 

'tier 2 will cover a range of strict liability 

of fences. 

Tier 3 represents tier 2 oIl ences that may 

he dealt with by issuing an infringement 

notice (on-the-spot line) or other similar 

authority. Infringement notices are 

generally appropriate only for the less 

seri( )us strict liability of fences. They 

provide a convenient and effective means 

for cleating with some breaches and can 

avoid the expense and delay which 

results from prosecution through the 

courts. 

• writing a formal letter requesting 
compliance: 

• issuing a formal notice, order or 

direction to cease the violation and, to 
the extent feasible, retiiediate'any 

environmental harm caused by the 

violation: 

• providing for the recovery of costs 

incurred by the Commonwealth in 
protecting or repa i ii ng the environment 
in response to a violation: 

• civil penalties: 

• c( )mmencing criminal prosecution, 

including the issuing of an 
infringement no )tice where appropriate: 

• varying a consent, permit or licence to 
ensure compliance, for example to 

require a Pert orma nec l)( )nd and 
mandatory monitoring and reporting, if 
these condit ii )ns are not already 

i nd udecl: 

• pioviding that information produced in 

voluntary compliance audits will not be 

used as evidence in prosecutions: 

Enforcement and 
	

• re(uiring a tnandat( ry audit of 

Compliance Options 
	compliance; 

• suspending a consent, permit or 

I he envir( )nmenral legislati )fl reform 	 licence; 

package will employ an improved range 

of administrative, civil and criminal 

enforcement tools and remedies. 

The expanded range of enforcement tools 

will overcome current prol)lems in some 

existing legislatk)n where the only 

enforcement choices available are either 

to take no action or totally prohibit an 

activity. This approach will also improve 

the balance between criminal ol'fences 

and civil remedies. 

The available options will include: 

• conducting a monitoring search: 

• revoking a consent, permit or licence: 

• seeking an injunction to stop an 

activity that is causing or has the 
potential to cause significant 
environmental harm: 

• not proceeding with prosecution on 

the conditu m that the holder of a 
consent permit or licence develops and 
complies with an envir )nment 
improvement program: 

• w itt h( )ldi ng a perf( rma mice I )( )nd to 

undertake work to remediate any harm 
caused by a Vi( )l;tt i( in: 
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• commencing Crinu ivil prosecuti( )n for 
tier I and 2 oliences: and 

• publicising a violation after securing a 
conviction. 

Standing 

lxisting Commonwealth environmental 
legislation eflcomp1sses a range of 

approaches to standing in relation to 
judicial review of government decisions 

and the ability to seek an injunction to 
prevent it breach of legislation. 

In the prpc )sed legislation, the 

Governnient intends to ensure greater 
crnsistency I)y providing that standing to 

seek judicial review of administrative 
decisR)ns will be based on the provisions 
adopted by the Coalition in the 
JIa:w'cIuiis Waste (/?çii/atiun of Fvpoi'ts 

/ni/x.uIsi .1 iliwuInwilt .lci / 996. In 
general terms, the model used in that Act 
provides that standing to seek judicial 
review is available to: 

• any pei'sn whose interests are affected 
I v the decision, including a person 
who I vis engaged in it series 
activities related to the environmental 
issue the subject of the decisi n: and 

• 	n organisation or ass )ciat i( n wI tose 

hjects or purposes include it matter 
related to, and whose activities relate 
to, the environmental issue i lie subject 

l' the decision ( thi is test V( u Id n t be 
satisfied where the decision was given 

I ef re the organisati( )n or association 

was formed or before the objects or 
purp ()SCS of the ()t'ga nisation or 
association included (he matter 
concerned.) 

'Iltis test is not intended to limit the 

general rules for determining standing 

under the ii c/ni/n/st rd/ye Decisions 
(Jitc/icicil Ret'iew) Act /977. 

Similar standing provisions will :tpplv in 
relation to applications for an injunction 

to restrain a breach of legislation. 

The Environment M mister will also have 
die po\\er  to seek an injunction. 

(;nsisteI1m with the established 
(;omllnlon\vcmltli 	( )sitil)fl, nierits I'e\iC\V 01 

decisi )Iis Under (a uiimonvealtli 
en\'ii-onmental law will not be expa tided 
beyond those clecisk ns which are already 

subject to merits review (for example, 

certain decisions tinder the existing 
WiIclli/e /'rotec/iou (J?eiiI(I/ lvii (?/vpvrl.c 
tiiicI IIii/)Oi't5) Ac! 1 982). 

Consequential 
Amendments 

In due course, consequential amendments 
will be made to all Commonwealth 
environmental legislation to ensure a 
consistent and integrated compliance and 

enforcement reginie. 

Consultation paper 
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[PLEASE DISTRIBUTE WIDELY] 

Below is a preliminary analysis of the Consultation Paper on the 
biggest 
proposed reforms to Commonwealth environmental laws since their 
inception. 
Please distribute widely. For further information, please contact 
Don 
Anton or Katherine Wells at the EDO on (02) 9262 6989 

Preliminary Comments on the 
"Reform of Commonwealth Environment Legislation" 

Consultation Paper 
released by 

Senator Hill, Commonwealth Minister for the Environment 
on 25 February, 1998 

1. 	The "consultation" process is a sham 

Senator Hill has finally released his long-awaited paper on the 
reform of 
commonwealth environment legislation. To call it a "consultation" 
paper is 
wrong, however. The official public comment period is less than a 
month - 
comments close on 23 March. Worse, it appears that the drafting 
process 
for 2 of the 3 new Bills the paper proposes will have to commence - 
if it 
has not already - before the comment period closes. The Bills are 
presently expected to be introduced into Parliament in early April, 
approximately 2 weeks after the close of the comment period. IL 
defies 
belief that the Department of the Environment could expect to 
properly 
assess the public's comments about the paper, draft 2 Bills taking 

Printed for ncecsecr@nor.com.au  (James Tedder) 	 2 



environmental defen, 06:56 PM 3/4/98, Supplemental EDO Bulle 	3 

those 
comments into account, and obtain Ministerial (and probably Cabinet) 
approval for the Bills within that time-frame. 

It also seems clear that the public will not be allowed an 
opportunity to 
comment on exposure drafts of the Bills before they are introduced in 
Parliament. This is unacceptable, because the paper contains only 
vague 
descriptions about how the new laws will operate. It omits, as well 
as 
over-simplifies, the detail of the proposed reforms - and as has 
often been 
pointed out in the past, the devil is in the detail. As things 
stand, many 
of the proposals will not become clear until after they are 
introduced in 
Parliament. 

In addition, the paper indicates that one of the highest priorities 
of the 
reform process is to implement the new Agreement on the Environment, 
apparently reached by the Council of Australian Governments (COAG) in 
November 1997. However, the Agreement is not publicly available. 
This, of 
course, makes it impossible to comment on what is claimed to be one 
of the 
most crucial elements of the reform process. 

This so-called "consultation" process, on the most extensive 
rewriting of 
Commonwealth environmental laws in 20 years, is nothing short of a 
sham; a 
transparent exercise in smoke and mirrors. 

2. 	The general tenor of the proposed reforms 

Overall, the proposed reforms aim to consolidate and update 
Conimonwea 1 th 
environmental laws - and since many of them were enacted more than 20 
years 
ago, there is certainly a need for this to occur. Specific comments 
on 
each of the proposed Acts are set out below, and some of the proposed 
changes are welcomed. A number of general points need to be made 
first, 
however. 

Most importantly, the reforms proposed represent a continued retreat 
by the 

Printed for ncecsecr@nor.com.au  (James Tedder) 	 3 



L environmental defen ;  06:56 PM 3/4/98, Supplemental EDO Buiie4l 

nnehriJts environmental responsibilities. There is 
little in 
the paper that evinces the strong leadership role for the 
Commonwealth that 
is necessary if the Australian environment is to be effectively 
protected, 
and to ensure all Australians are guaranteed the benefit of 
equivalent 
environmental protection wherever they live. Under the guise of 
"efficiency and the reduction of intergovernmental duplication", the 
paper 
makes it clear that the Commonwealth is committed to devolving as 
many 
environmental matters as possible to the States, through mechanisms 
such as 
"bilateral agreements". 

The paper also severely restricts the nature of environmental matters 
considered to be appropriate for the Commonwealth to regulate, or 
play a 
part in regulating. It limits these to "matters of national 
environmental 
significance" which, extraordinarily, fails to include such crucial 
matters 
as climate change, vegetation clearance or land degradation. Indeed, 
the 
list, in most cases, does not deal with broad-scale environmental 
issues, 
but rather one-off places or activities. It could hardly be more 
restrictive in its view of what the Commonwealth's role in 
environmental 
management should be, which is all the more disappointing because the 
Commonwealth clearly has the legislative competence to do far more. 

Another problem is that despite paying lip service to the importance 
of 
community involvement in environmental decision-making, there is very 
little mention of participatory decision-making processes. The paper 
is 
full of references to mechanisms such as conservation agreements and 
management plans which appears will operate with little or no public 
involvement. These mechanisms - which are intended as an alternative 
to 
the normal regulatory processes - appear to signal an attempt to 
shift 
environmental decision-making to the private realm, a move that 
business 
will no doubt approve of. 

Finally, the reforms outlined in the paper are supposed to bring us 
into 
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t;he "second generation" of environmental law. The paper claims that: 
the 
current laws do not reflect "best practice". There is, however, no 
comparative best practice analysis contained in the paper, without 
which it 
becomes nearly impossible to gauge the reforms being proposed. 

The structure of the proposed reforms 

The paper proposes that most (but not all) of the Commonwealth's 
environmental laws will be replaced by 3 new Acts; the Environment 
Protection Act, the Biodiversity Conservation Act, and an Act on 
heritage 
protection. The paper sets out the basic principles it intends to 
apply to 
the first two Acts, but contains very little detail about the new 
heritage 
law, which it does not intend to enact until after the National 
Heritage 
Places Strategy has been finalised, later in the year. 

The proposed Environment Protection Act 

The Environment Protection Act is intended to replace the Environment 
Protection (Impact of Proposals) Act 1974 and its Administrative 
Procedures, and to update the Commonwealth's environmental impact 
assessment regime. Comments on both positive and negative impacts of 
the 
proposed Act follow. 

One of the most concerning features of the proposed Act is 
the 
overwhelming reliance which the Commonwealth is placing on 
State-based ETA 
procedures. The Act reflects a clear trend by the Commonwealth to 
reduce 
its role in regulating environmentally significant activities and to 
cede 
its powers to the States. The Commonwealth will place great reliance 
on 
accredited State processes. Under the Act, proposals which fall 
within the 
terms of a bilateral agreement or management plan will not trigger 
the Act. 
For example, activities affecting threatened species and world 
hege 
areas will no longer require Commonwealth approval if they are 
addressed 
under a bilateral agreement. It is therefore crucial to ensure that 
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the 
assessment and approvals processes contained in bilateral agreements 
and 
management plans are no less rigorous than the process established 
under 
the Act, and that those processes are capable of ensuring national 
impacts 
are fully assessed. 

' The paper does not specify how a bilateral agreement or 
management 
plan will be developed, or what opportunities there will be for 
public 
participation, if any, in their development. Similarly, the criteria 
by 
which the Commonwealth may approve a bilateral agreement are not 
ide n t if ted 
in the paper, although the assurance is given that the criteria will 
reflect "best practice". 

* Another area of concern is the likelihood that the 
proposed Act will 
result in less matters being subject to Commonwealth EIA procedures 
due to 
the fact that the Act will only be triggered by an activity or 
pro pa s a 1 
which may have a significant impact on a matter of national 
environmental 
significance. At present, the Impact Act is triggered by all matters 
which 
are likely to significantly affect the environment. Under the 
proposed 
Act, decisions such as foreign investment approvals, export controls 
and 
funding decisions will no longer trigger EIA at the Commonwealth 
level. The 
content of the list of matters which are of "national environmental 
significance" will therefore be of crucial importance. The proposed 
list 
is seriously deficient as it does not include climate change or a 
number of 
other crucial broad-scale issues as a matter of national 
environmental 
significance. 

The proposed Act will require decisions to be based on ESD 
principles. 
This is an improvement on the current system. However it is not 

clear 
from the paper how ESD principles will be incorporated into 
decision-making 
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aLa practical level. 	For ESD principles to be effective, it will 
be 
important for the Act to ensure that decision makers are bound to 
take ESI) 
principles into account, and that they are also bound to refrain from 
approving activities which are not consistent with ESD principles. 

The definition of what is "significant" will also be of 
crucial 
importance to the level of protection afforded by the proposed Act. 
The 
Act should provide guidance as to how that term will be applied. 
T lie r e 
should be a merits review available for decisions as to whether an 
approval 
is likely to be "significant". 

* The onus will now be or the proponent to refer a matter to 
the 
Environment Minister. Proposals may also be referred by a State or 
Commonwealth body, or of the Environment Minister's own volition. 
The 
expansion of persons who may trigger the assessment process is an 
improvement. However, it should also be possible for the public to 
refer a 
matter to the Environment Minister to determine whether the proposed 
Act 
should be triggered. It is not clear what the consequence of failing 
to 
refer a matter to the Environment Minister will be. 

* The Environment Minister (rather than the Action Minister) 
will he 
responsible for deciding whether to grant consent to proposals that 
trigger 
the proposed Act. This is an improvement on the present system. 
However, 
the Act should specify how the Environment Minister is to balance 
social 
and economic factors with ESD principles. 

* One of the major weaknesses of the current Impact Act is 
that it fails 
to provide an adequate mechanism to assess long-term or cumulative 
impacts 
of environmentally significant activities. The proposed Act will 
provide a 
mechanism for strategic environmental impact assessment. Strategic 
EIA 
will be available for a policy, plan or strategy which provides for a 
series of individual actions that could each trigger the Act. This 

Printed for ncecsecr@nor.com.au  (James Tedder) 	 7 



environmental defen, 06:56 PM 3/4/98, Supplemental EDO Bulle 	8 

is 
likely to be an improvement. However, it is disappointing that the 
paper 
does not take the opportunity to apply strategic EIA to broadscale 
governmental policies. 

5. 	The proposed Biodiversity Conservation Act 

The Riodiversity Conservation Act is intended to result in an 
"integrated 
framework for the conservation and sustainable use of Australia's 
biodiversity", and to replace: 

the Endangered Species Protection Act 1992 
the National Parks and Wildlife Conservation Act 1975 
the Whale Protection Act 1980 
the Wildlife Protection (Rgulation of Experts and Imports) 

Act 	 1982, and 
the World Heritage Properties Conservation Act 1983. 

Unfortunately, what appears in the proposal essentially amounts to a 
mere 
consolidation of 5 different 1\cts; it fails to codify a proactive 
approach 
to biodiversity conservation as required by the Biological Diversity 
Convention. While the Act contains a number of progressive proposals 

including provisions for the development of bioregional conservation 
plans, the use of conservation agreements, the adoption of IUCN Red 
List 
categories for listing species, and the broadening of the definition 
of key 
threatening processes - they are outweighed by the following list of 
significant problems and omissions. 

* The reforms seek an integrated framework for biodiversity 
protection, 
but they fail to address climate change, vegetation clearance or land 
degradation. Indeed, Regional Forest Agreements fall entirely 
outside the 
proposed reforms. Legislative treatment of these issues in the 
proposed 
Act is essential to integrated conservation and the sustainable use 
of 
hiodivers ity. 

* The proposed Act fails to provide for the legislative 
implementation 
any principles from The National Strategy for the Conservation of 
Australia's Biological Diversity. Moreover, nothing in the reforms 
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indicate that the principles of ecologically sustainable development - 
will 
he expressly incorporated into the Act or its decision-making 
processes. 
This means the Act is silent on crucial concepts such as the 
precautionary 
principle and intergenerational equity. 

The proposed Act fails to include benchmarks based on 
priority actions 
set out in the National Biodiversity Strategy. tn particular, the 
Act 
fails to ensure commitment to the implementation of precautionary or 
safe 
minimum national standards as a means to operationalise the 
precautionary 
principle. 

The definitional scope of "national environmental 
significance" is too 
restrictive; for example, the Act needs to cover all wetlands 
identified in 
the Directory of Important Wetlands and refugia identified in the 
Refugia 
for Biological Diversity in Arid and Semi-Arid Australia. 

The proposed Act fails to include adequate provisions to 
detect 
hiodiversity in decline, including an early warning monitoring 
approach 
that will trigger strategic conservation interventions. 

* The Commonwealth will be able to make regulations under 
the proposed 
Act to manage access to biological resources on Commonwealth lands, 
and 
marine environments under Commonwealth control. This is inadequate; 
the 
Commonwealth should regulate access to all of Australia's biological 
resources. Also, the provisions should be in the Act instead of 
regulations. 

* The proposed Act fails to address issues of biosafety, 
biotechnology, 
or exotic species that may have an adverse impact on the conservation 
and 
sustainable use of biodiversity. 

Surprisingly, the proposed Act fails to consider a full 
range of 
economic measures, such as tax incentives for the protection of 
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biodiversity or concessions for research. 

Nothing in the proposed Act regulates Australian 
"processes and 
activities" beyond national jurisdiction, as required by the 
B i od iv e r si ty 
Convention. 

The use of bioregional plans for identification and 
monitoring, while 
welcome, is deficient. Under the proposed Act, bioregional planning 
imposes no obligations on States or landholders, nor does it provide 
the 
Commonwealth with any coercive powers. It also needs to be kept 
conceptually distinct from Identification and Monitoring. 

* The proposed Act contains a clear commitment to 
multiple-use 
principles, without specifying their nature. This is worrying. 

* The proposed Act will preserve all existing interests in 
marine parks 
and reserves. 	Presumably this means that commercial fishery 
extraction 
will continue as before. 

The proposed Act does not provide sufficiently for the 
protection of 
the non-biodiversity values of protected places. The protection of 
these 
values needs to be explicitly provided for in the Act, not just in 
"management principles". 

* The proposed Act will "recognise" Australian biosphere 
reserves 
designated under the UNESCO Man and Biosphere program. However, 
these 
internationally recognised biosphere reserves are not a matter of 
nat ion a 1 
significance under the Act and will not trigger Commonwealth 
assessment and 
approval processes. This is unacceptable. 

* The development of conservation agreements under the 
proposed Act is 
not transparent and provides for no community participation or 
enforcement. 
Community involvement is crucial because an agreement has the 

potential to 
exempt the application of the Biodiversity Act and the Environment 
Protection Act from land covered by the agreement. 
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* The Minister continues to have the ultimate authority to 
list species, 
communities, populations, and threatening processes. This has the 
potential to politicise the listing process. The power to list 
should rest 
with the Endangered Species Scientific Subcommittee. 

* The proposed Act does not contain a process for the 
listing of 
critical habitat. 

* While the IUCN Red List categories will expand categories 
that apply 
to the listing of species, there is no indication that these 
categories 
will apply to communities or populations. 

6. 	The proposed new heritage law 

Very little detail has been provided about the Government's position 
on 
this proposed law, and the outcome will, in any event, be dependent 
on the 
development of the National Heritage Places Strategy. As a 
consequence, not 
a great deal can be said about this proposal. However, it is worth 
noting 
that: 

' It is not clear whether the new law will deal with both 
cultural and 
natural heritage. There is also no mention of Aboriginal heritage, or 
whether Aboriginal heritage will continue to be dealt with in 
separate 
legislation. 

While the paper does not make this explicit, its proposals 
appear to 
set the scene for the demise of the Australian Heritage Commission, 
and to 
make it unlikely that the Commission would be followed by a successor 
of 
any real significance. 

* The paper proposes, essentially, that the Commonwealth 
should only he 
responsible for heritage which is included on a national list of 
heritage 
places. The national list is to be determined by reference to 
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"rigorous 
criteria and high thresholds" - presumably to ensure a very 
restricted list 
of places. The paper also proposes that the Commonwealth should seek 
to 
maximise its reliance on accredited State processes, and in 
particular 
accredited management plans, for places on the national list. 

In addition, the paper proposes that only World Heritage 

which is of 
purely cultural significance (and there is presently none listed) 
will be 
dealt with under this Act. World Heritage which is listed for 
natural, or 
natural and cultural, values, will be dealt with under the 
Biodiversity 
Conservation Act. 

' The consequence of these proposals is likely to be that a 
Commonwealth 
heritage body will not have much to do. This is inappropriate. It is 
crucial that there be an independent heritage body at the 
Cornrnonwea 1 th 
level with strong listing and enforcement powers. The Commonwealth 
should 
be providing leadership - not seeking to fob its responsibilities off 
on 
the States. 

k It is also important that the work which went into 
compiling the 
Register of the National Estate riot be lost. There is no mention of 
what 
will happen to the approximately 11,000 places currently listed on 
the 
Register. This needs to be clarified. 

7. 	Enforcement and Compliance 

Strangely, the enforcement of the proposed legislation receives 
separate 
treatment at the end of the paper. It is not clear why this is so, 
and it 
is also not clear exactly how the penalties and enforcement 
mechanisms set 
out relate to the Acts proposed in the rest of the paper. This will 
need to 
he clarified. 
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The paper recognises that penalties developed ovr 20 years ago no 
longer 
provide an effective deterrence, and need to be increased and brought 
in to 
line with the Criminal Code Act 1995. It proposes a division between 
offences requiring proof of fault and strict liability offences, and 
a 
3-tiered system of offences. It also proposes an increased range of 
criminal, administrative and civil enforcement tools and remedies. 

This part of the paper also deals with the issue of standing. 

Standing to enforce the Environment Protection (Impact of Proposals) 
Act 
1974 is currently determined under the ADJR Act. 	A person must show 
a 
"special interest" in the subject matter in dispute to be entitled to 
enforce the Impact Act. 	The paper proposes to allow standing to: 

any person whose interests are affected by the decision, and 
an organisation whose objects or purposes include a matter 

related to, 
and whose activities relate to, the environmental issue in dispute. 

Although the paper states that the new test is not intended to limit 
the 
existing rules for standing, it appears certain that this will be the 
result. This is unacceptable. The right to bring civil proceedings 
s ho u 1 d 
be extended to the public through an open standing provision which 
reads: 
"Any person may bring proceedings to remedy or restrain a breach of 
this Act". 

Prepared by the NSW Environmental Defender's Office Ltd on behalf of: 

Australian Conservation Foundation 
Greenpeace Australia 
Humane Society International Australia 
Worldwide Fund for Nature Australia 
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